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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 


able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculiure Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5202) 


In re DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. AMA 
Docket No. 27-101. Dismissed October 16, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5203) 


In re DICK GARNER. P&S Docket No. 2248. Decided October 9, 
1957. 


Cease and Desist—Consent Order 


Respondent denied any wilful violation of the act and consented to the issu- 
ance of an order requiring him to cease and desist from the practices 
complained of in the complaint. 

Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Director, Livestock Division, Agricultural 
Marketing Service, on November 9, 1956, alleged that respond- 
ent engaged in dealer operations without having registered with 
the Secretary as a dealer and furnishing bond as required by 
the act and the regulations by selling livestock for speculative 
purposes; purchased and sold livestock in the name of his son 
and, in connection with such purchases and sales, caused a regis- 
tered market agency to issue false and incorrect accounts of 
sale; and used his own livestock to fill purchase orders on a 
commission basis and, in accounting to the persons for whom 


955 





956 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 956 


the purchases were made, failed to submit full, true and correct 
accountings of the purchases. Respondent, on September 4, 1957, 
filed an answer denying any wilful violation of the act, waiving 
an oral hearing, and consenting to the issuance of a cease and 
desist order in this matter. Complainant has recommended that 
an order be issued requiring respondent to cease and desist from 
the practices complained of in the complaint. Inasmuch as re- 
spondent has agreed to a consent disposition of this case, and 
complainant has recommended that an order be issued requiring 
respondent to cease and desist from the practices complained 
of, such an order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in 
dealer operations at any posted stockyard without having regis- 
tered with the Secretary as a dealer and furnishing bond as 
required by the act and the regulations; (2) causing any person 
subject to the act to issue or otherwise make false and incorrect 
accountings in connection with respondent’s purchases or sales 
of livestock; (3) selling or purchasing livestock at posted stock- 


yards through persons subject to the act under assumed, false, 
fictitious or otherwise incorrect names; and (4) using respond- 
ent’s own livestock to fill orders for the purchase of livestock 
on a commission basis without accounting fully and correctly 
to the persons for whom such purchases are made and reporting 
to them such use of respondent’s own livestock. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5204) 


In re MANHATTAN POULTRY CORPORATION, C & V POULTRY, INC., 
AND HARRY RUBIN, AN INDIVIDUAL. P&S Docket No. 2208. 
Decided October 11, 1957. 


Cease and Desist—Suspension of License—Consent Order 


Respondents Manhattan and Rubin admitted the violations charged and con- 
sented to the issuance of a cease and desist order and to the suspension 
of Manhattan’s license. Since C & V Poultry, Inc., has been dissolved, 
the complaint as to this respondent is dismissed. 
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Mr. Joseph E, Quin, for Livestock Division, Agricultural Marketing Service. 
Mr. Nathan W. Math, of New York, New York, for respondents Man- 
hattan Poultry Corporation and Harry Rubin. Mr. Benjamin H. Chasin, 
of New York, New York, for respondent C & V Poultry, Inc. Mr. Clar- 
ence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on March 21, 1956, charged respondents 
with wilfully violating various provisions of the act and the 
regulations promulgated thereunder by the Secretary of Agri- 
culture. On June 22, 1956, respondents Manhattan and Harry 
Rubin filed a joint answer admitting the jurisdictional allega- 
tions in the complaint insofar as Manhattan is concerned but 
denying that they had violated the act or regulations there- 
under. Respondent C & V Poultry filed a separate answer deny- 
ing that it had violated the act or regulations thereunder, plead- 
ing affirmatively that the Secretary of Agriculture did not have 
jurisdiction over it, and alleging that it had been dissolved on 
December 29, 1955. 

All three respondents requested an oral hearing on the charges 
and such hearing did commence and proceed at various dates 
thereafter but before being completed was adjourned at the 
request of Manhattan and Harry Rubin to permit them to file 
an amended answer to the complaint as amended during the 
hearing. At this time C & V Poultry renewed previous requests 
that the complaint be dismissed as to said respondent. On June 
17, 1957, Manhattan and Harry Rubin filed an amended answer 
admitting the allegations of the complaint, waiving the right 
to further oral hearing and consenting to the issuance of an 
order, with findings of fact, requiring them to cease and desist 
from the practices complained of and suspending for a period 
of 90 days the license of Manhattan to engage in the business 
of a live poultry commission merchant under the act, the last 
87 days of such suspension to be held in abeyance and not to 
become effective unless it shall be found, after opportunity for 
a hearing, that respondent Manhattan or respondent Harry 
Rubin handled or dealt in live poultry in any capacity whatever, 
through or on behalf of themselves or another, at a poultry 
market designated by the Secretary of Agriculture under the 





958 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 956 


provisions of the act, within the first seven days of such sus- 
pension, or has thereafter, within two years from the effective 
date of the order herein, violated the act or regulations issued 
thereunder. The Livestock Division, by its attorney has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated mar- 
ket, was duly designated by the Secretary of Agriculture in an 
order dated February 26, 1943, effective March 26, 1943, as a 
market and place subject to the provisions of Title V of the 
act, and at all times mentioned herein was so designated. 


2. Manhattan Poultry Corporation, a New York corpora- 
tion, is licensed by the Secretary of Agriculture to engage in 
the business of a live poultry commission merchant in interstate 
commerce at the designated market and, at the times mentioned 
herein, Manhattan was so licensed. 


3. Harry Rubin at all times mentioned herein was and is 
now president, manager and owner of Manhattan Poultry Cor- 
poration. Since April 17, 1952, Harry Rubin has controlled, 
operated and managed C & V Poultry, Inc. 


4. At all times mentioned herein Charles and Vivian Rubin, 
children of respondent Harry Rubin, owned all the stock in 
C & V Poultry, Inc., a New York corporation which was incor- 
porated on April 14, 1952. C & V Poultry, Inc., was dissolved 
on December 29, 1955, by the Secretary of the State of New 
York on petition of C & V Poultry, Inc. 


5. In a proceeding entitled In re Manhattan Poultry Corpora- 
tion, in which Manhattan entered a plea of nolo contendere and 
consented to the issuance of “an appropriate order,” the Judicial 
Officer issued an order (11 A.D. 435 (1952)) requiring Manhat- 
tan to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices and devices of (1) soli- 
citing consignments of live poultry and guaranteeing to the 
owners or shippers thereof that their live poultry would be sold 
at specific prices; (2) making false and incorrect entries in its 
accounts and records; and (3) failing to keep accounts, records 
and memoranda that fully and correctly disclose all transactions 
involved in its business at the designated market, and suspend- 
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ing Manhattan’s license for a period of 10 days, such suspension 
to be held in abeyance and not to become effective unless Man- 
hattan was found to have violated the act within two years 
from the effective date of the order. The effective date of said 
order was May 11, 1952. 


6. Pursuant to the provisions of a general order issued by 
the Assistant Secretary of Agriculture on June 6, 1940, effective 
June 16, 1940 (P&S Docket No. 1146), which prescribes rates, 
charges and practices governing the rendition of services and 
the use of facilities at the designated market, Manhattan is pro- 
hibited, among other things, from (1) engaging in and using 
the unjustly discriminatory practice of charging a greater or 
lesser compensation for its services than the rates and charges 
on file and in effect at the time and (2) engaging in and using 
the unfair and deceptive practice and device of failing to render 
a true written account of sale covering each transaction. Such 
order further requires Manhattan to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 


in its business. 


7. In soliciting consignments of live poultry from various 
shippers, Manhattan entered into agreements with such shippers 
to split profits and losses from the sale of their live poultry 
and, pursuant to such agreements, Manhattan, at the designated 
market on at least 36 occasions during the period November 20; 
19538, through March 11, 1954, sold such live poultry and, in 
connection with such sales Manhattan and C & V, under the 
direction of Harry Rubin, (a) used a ruse and bookkeeping 
device wherein Manhattan issued false and incorrect accounts 
of sales, copies of which were made a part of its and C & V’s 
accounts and records, purporting to show the sale of such live 
poultry on a commission basis for the account of C & V when 
in fact no such sales were made for C & V’s account; (b) ac- 
counted to said shippers for the sale of their live poultry through 
C & V; and (c) deducted and retained greater or lesser compen- 
sation for its selling services than the rates and charges in its 
tariff filed with the Secretary and in effect at the time of such 
transactions. 


8. Manhattan, at the designated market on at least 14 oc- 
casions during the period February 8, 1953, through May 27, 
1954, purchased live poultry as a dealer from various shippers 
without being licensed by the Secretary of Agriculture to do so; 
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and prepared accounts of sales, copies of which were made a 
part of its books and records, which purported to show said 
poultry was handled and sold on a commission basis. In account- 
ing to the shipper, Manhattan, under the direction of Harry 
Rubin, in those instances in which the previously agreed pur- 
chase price was less than the amount purportedly shown by 
the aforesaid accounts of sales to be due the shipper, paid such 
agreed price by means of checks of Manhattan and, in those 
instances in which such agreed price was more than the pur- 
ported payment, paid such agreed price by means of checks of 
Manhattan for the purported payment and checks of C & V for 
the balance. 


9. Manhattan, on or about September 20, 1955, while en- 
gaged in the business of selling live poultry in commerce on a 
commission basis, at the designated market, discriminated un- 
fairly against the Vermont Poultry Outlet of North Royalton, 
Vermont, and failed to exercise reasonable care and promptness 
in respect to the unloading and handling to prevent shrinkage 
and loss of weight of a truckload of live poultry delivered by 
said Vermont Poultry Outlet to Manhattan. 


10. On or about April 19, 1954, Manhattan entered into an 
agreement with Gordon Eli of Lake Ariel, Pennsylvania, and 
William Zewan of Nicholson, Pennsylvania, to purchase from 
Eli through Zewan approximately 5,000 rock caponettes at 30 
cents a pound based upon country weights, and for the delivery 
by Zewan of the rock caponettes to Manhattan at the designated 
market, the trucking expense in connection with such delivery 
to be paid by Manhattan. Pursuant to such agreement, Manhat- 
tan on the same day authorized and instructed its bank to wire 
$4,000 to Zewan as an advance on its purchase of the live poul- 
try and Zewan on April 20, 1954, delivered to Manhattan, at the 
designated market, two truckloads of live poultry weighing 
13,650 pounds, designated as Lots Nos. 5 and 7, and on April 
21, 1954, delivered a third truckload weighing 6,715 pounds, 
designated as Lot No. 19, a total of 20,365 pounds of live poul- 
try, country weights, for which, under the purchase agreement, 
Zewan was due $6,123.50 plus trucking charges amounting to 
$295.24, or a total of $6,418.74. Manhattan received and accepted 
said shipment of caponettes and sold them on April 20, 21 and 
22, 1954, for $6,428.98, for which services Manhattan charged 
and collected 214 cents a pound commission amounting to $492.06. 
In accounting for the sale of the live poultry, Manhattan ac- 
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counted for the sale of only 19,682 pounds of live poultry and 
remitted only $5,936.87. 


11. On or about January 8, 1955, Manhattan entered into an 
agreement with Zigmund Venesky of Lake Ariel, Pennsylvania, 
to purchase approximately 6,200 rock caponettes at 35 cents a 
pound net and for the delivery by Venesky of the rock caponettes 
to Manhattan at the designated market. Pursuant to such agree- 
ment, Venesky, on January 10, 1955, delivered a truckload of 
live poultry weighing 8,086 pounds, designated as Lot No. 2; 
on January 11, delivered a second truckload weighing 7,810 
pounds, designated as Lot No. 16; and on January 12, delivered 
the third and final truckload weighing 7.138 pounds, designated 
as Lot No. 20, a total of 23,034 pounds of live poultry for which, 
under the purchase agreement, Venesky was due $8,061.90. Man- 
hattan accepted and sold said shipments of caponettes on the 
same day that such shipments were received for $8,183.40, for 
which services Manhattan charged and collected 214 cents a 
pound commission amounting to $575.85. In accounting for the 
sale of the live poultry, Manhattan remitted only $7,607.55. 


12. Manhattan, on or about November 5, 1954, through 
Harry Rubin, entered into an agreement with Harry Weiss of 
Great Barrington, Massachusetts, for the purchase and delivery 
of 2,800 to 2,900 cross pullets at a guaranteed price of 37 cents 
a pound net, with the further agreement that if the pullets sold 
for 40 cents or more per pound, Manhattan would pay Weiss 
an additional 14 cent per pound. Pursuant to such agreement, 
Weiss, on November 9, 1954, attempted to deliver to Manhattan 
at the designated market the said pullets, which weighed 14,392 
pounds and were designated as Lot No. 13. However, Harry 
Rubin refused to accept the pullets in accordance with said 
agreement but instead offered to sell them for Weiss “on a 2 
cents per pound commission basis.” Weiss, in order to dispose 
of the pullets and prevent further shrinkage and loss of weight, 
was forced to accept such offer by Manhattan. Manhattan sold 
the live poultry at prices ranging from 35 cents a pound to 37 
cents a pound, for a total amount of $5,197.61, from which it 
deducted 214 cents per pound commission amounting to $359.80. 
In accounting to Weiss for the sale of the live poultry, Manhat- 
tan remitted $4,837.81, and made such remittance by check No. 
$312, dated November 9, 1954, drawn on the Corn Exchange 
Bank Trust Company, Long Island City, New York, and signed 
by Harry Rubin. On the same day, Manhattan, through C & V, 
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issued another check to Weiss, No. 337, in the amount of $72, 
drawn on the same bank and also signed by Harry Rubin, repre- 
senting a rebate of 14 cent per pound in accordance with Man- 
hattan’s agreement with Weiss to sell the poultry for 2 cents 
per pound commission. 


13. On or about February 2, 1954, Rudolph Fischbach of 
Guilford, Connecticut, consigned 240 baskets of live poultry 
containing approximately 3,360 caponettes to Manhattan for 
sale on a commission basis at the designated market. Manhattan 
sold the live poultry on February 3, 1954, and instead of ac- 
counting to Fischbach for the sale of his live poultry, Manhat- 
tan prepared a false and incorrect account of sale, No. 2208, 
a copy of which was made a part of its accounts and records, 
which showed the sale of 13,164 pounds of live poultry for the 
account of C & V at prices ranging from 30 cents to 34 cents 
a pound for a total gross amount of $4,005.46, from which Man- 
hattan deducted $329.10 as commission, leaving net proceeds in 
the amount of $3,676.36. On the basis of this false and incor- 
rect accounting, Manhattan issued a check, No. 1725, drawn on 
the Corn Exchange Bank Trust Company, Long Island City, 
New York, signed by Harry Rubin and payable to C & V in the 
amount of $3,676.36, purportedly covering a sale of live poultry 
for the account of said C & V. The accounting which was render- 
ed to Fischbach for the sale of his live poultry, instead of being 
issued by the consignee Manhattan, was issued by C & V and 
also was false and incorrect. Such accounting, a copy of which 
was made a part of C & V’s accounts and records, was issued 
on a C & V form numbered 113 and dated February 3, 1954, 
and showed the sale of 956 pounds of live poultry at 30 cents 
a pound ,and 12,054 pounds at 28 cents a pound, or a total 
weight of only 13,010 pounds and a total gross sales price of 
$3,661.92, from which was deducted a commission of $325.25 
and trucking charges of $195.15, leaving net proceeds of only 
$3,141.52. Said net proceeds of $3,141.52 were remitted to Fisch- 
bach by a check issued by C & V, No. 2338, dated February 3, 
1954, drawn on said Corn Exchange Bank Trust Company and 
signed by Harry Rubin. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 7 to 13, 
inclusive, Manhattan Poultry Corporation has wilfully violated 
sections 202, 306(f), 307, 312(a), 401, and 502(a) of the act, 
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sections 201.24, 201.48, 201.55, 201.64, 201.79(a), and 201.83 
of the regulations, and section 402 of the act which makes ap- 
plicable section 10 of an act entitled “An act to create a Federal 
Trade Commission, to define its powers and duties, and for 
other purposes” (15 U.S.C. 50). 


By reason of the facts set forth in Findings of Fact 7, 8, 12, 
and 13, Harry Rubin has wilfully violated sections 202, 401 and 
402 of the act. 


As C & V Poultry, Inc., has been dissolved, the complaint as 
to this respondent is dismissed. 


Inasmuch as respondents Manhattan and Harry Rubin have 
agreed to a consent disposition of this proceeding and complain- 
ant has recommended that an order in the form described in 
the Preliminary Statement be issued, such an order is issued. 


ORDER 


Respondents Manhattan Poultry Corporation and Harry Rubin 
shall cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of 
Fact whether acting in their own persons or capacities or 
through or on behalf of another. 


The license of respondent Manhattan Poultry Corporation 
to engage in the business of a live poultry commission merchant 
under the act is suspended for a period of 90 days, the last 83 
days of such suspension to be held in abeyance and not to be- 
come effective unless it shall be found, after opportunity for a 
hearing, that respondent Manhattan Poultry Corporation or 
respondent Harry Rubin (1) within the first seven days of 
such suspension has handled or dealt in live poultry in any 
capacity whatever through or on behalf of either of them or 
another at a poultry market designated by the Secretary of Ag- 
riculture under the provisions of the act or (2) has thereafter, 
within two years from the effective date of this order, violated 
the act or regulations issued thereunder. 


The proceeding is dismissed as to C & V Poultry, Inc. 


This order shall become effective October 28, 1957. Copies 
hereof shall be served upon the parties. 
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(No. 5205) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDs. 
P&S Docket No. 1532. Decided October 11, 1957. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the respondents are authorized to con- 
tinue assessing their current rates and charges up to and including 
October 18, 1959. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
September 24, 1956 (15 A.D. 1054), authorizing assessment of 
the current schedule of rates and charges to and including Octo- 
ber 18, 1957. 

On October 9, 1957, a document was filed on behalf of the 
respondents requesting that the current schedule of rates and 
charges be continued in effect. 

Prior to the issuance of the order of September 24, 1956, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted and that the current schedule of rates and charges be 
continued in effect to and including October 18, 1959, unless 
modified or extended before that date. 

Inasmuch as the parties are agreed, the petition is granted 
and the respondents are authorized to continue assessing the 
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current schedule of rates and charges during the life of this 
order. 

It is desired that this order become effective on October 19, 
1957. The Packers and Stockyards Act provides that orders of 
this nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 
days. 

This order shall become effective on October 19, 1957, and 
remain in effect to and including October 18, 1959, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5206) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 143. Decided October 
15, 1957. 


Modification of Rates and Charges 


The respondents are authorized to modify their current rates and charges 
and to assess such modified rates and charges up to and including 
August 31, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Lawrence C. Moore, Jr., of Moore, Scott & Heinemann, of 
Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
September 9, 1957 (16 A.D. 889), authorizing the respondents 
to assess the current schedule of rates and charges to and in- 
cluding August 31, 1959, unless modified or extended before that 
date. 


On September 9, 1957, the respondents, by their attorneys, 
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filed a petition requesting that the current schedule of rates 
and charges be modified in a certain respect. Notice of the peti- 
tion and its contents was published in the Federal Register on 
September 24, 1957 (22 F.R. 7566), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted, and the respondents be authorized to assess the current 
schedule of rates and charges, as so modified, to and including 
August 31, 1959, unless changed by further order before that 
date. 

Since the parties are agreed, the respondents are authorized 
to modify their current schedule of rates and charges as re- 
quested in the petition filed on September 9, 1957, and the re- 
spondents are authorized to assess the current schedule of rates 
and charges, as so modified, during the life of this order. 

The respondents who must prepare for and be ready to com- 
ply with this order on its effective date desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including August 
31, 1959, unless modified or extended before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5207) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided October 15, 1957. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedules of rates and 
charges and to assess such rates and charges up to and including Octo- 
ber 21, 1959. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondents are now operating under an order issued on 
October 1, 1956 (15 A.D. 1110), authorizing the respondents 
to continue assessing to and including November 14, 1957, the 
rates and charges provided for in the order of November 8, 
1951 (10 A.D. 1410). 

By documents filed with the Hearing Clerk on August 28 and 
September 12, 1957, the respondents requested authority to make 
certain modifications in their current schedules of rates and 
charges. Notice of the petitions and their contents was pub- 
lished in the Federal Register on September 28, 1957, (22 F.R. 
7748), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petitions 
be granted; that the respondents be authorized to assess the 
current schedules of rates and charges, as modified in accordance 
with the petitions, to and including October 21, 1959, unless 
changed by further order before that date; and that the order 
to be issued be conditioned upon the respondents’ complying 
with all of the applicable terms of the stipulation attached to 
and made a part of the answer filed on September 23, 1947. 

Since the parties are agreed, the respondents are authorized 
to modify their current schedules of rates and charges as re- 
quested in their petitions filed on August 28 and September 12, 
1957, and to continue assessing such current schedules, as so 
modified, during the life of this order, upon the condition that 
the respondents comply with the applicable terms of the stipula- 
tion referred to above. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
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than five days after their date. Undue delay in making this order 
effective may have an adverse effect upon the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including October 
21, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5208) 


In re LESLIE W. WOERTH. P&S Docket No. 2250. Decided Octo- 
ber 15, 1957. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent neither admitted nor denied the charges of the complaint. For 
the purposes of this proceeding only, he consented to the issuance of 
an order, with findings of fact, requiring him to cease and desist from 
the practices complained of and suspending his registration until March 
12, 1961. 

Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated 
by an order of inquiry and notice of hearing filed on May 8, 
1957, by the Acting Director of the Livestock Division, Agri- 
cultural Marketing Service. Respondent is charged with vio- 
lating sections 312 (a) and 401 of the act (7 U.S.C. 213(a), 
221) and section 10 of the Federal Trade Commission Act (15 
U.S.C. 50). On June 10, 1957, respondent filed an answer in 
which he admitted the allegations set forth in paragraphs I and 
II of the order of inquiry, neither admitted nor denied the alle- 
gations set forth in paragraph III of the order of inquiry, 
waived oral hearing, and consented to a suspension of his regis- 
tration under the act for a period of 48 months from and after 
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March 11, 1957. On September 27, 1957, respondent filed an 
amended answer in which: (1) he admitted the facts alleged in 
paragraphs I and II of the order of inquiry; (2) he neither 
admitted nor denied the allegations set forth in paragraph III 
of the order of inquiry; (3) he stated that for the purposes of 
this proceeding, and for such purposes only, he consented to the 
issuance of an order containing findings of fact and conclusions 
based upon the allegations set forth in the order of inquiry as 
the findings of fact and conclusions of the Secretary of Agricul- 
ture; and (4) he consented to the issuance, without oral hear- 
ing, of an order (a) requiring him to cease and desist from the 
practices complained of in the order of inquiry, (b) requiring 
him to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in his business, 
and (c) suspending his registration under the act for a period 
of 48 months from and after March 11, 1957. Complainant has 
recommended that an order containing the sanctions consented 
to by respondent be entered. 


FINDINGS OF FACT 


1. The Sioux City Stock Yards, Sioux City, Iowa, herein- 
after referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle for his own account at 
the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent, in the transactions described below and at 
divers other times during the period from February 27, 1952, 
through September 23, 1952, purchased cattle at the stockyard 
and resold such cattle to farmers and feeders of livestock at 
false and incorrect weights. In connection with the resale of 
such cattle, respondent made entries showing such false and 
incorrect weights in an account designated as the L. W. Woerth 
Special Account and kept by him at the stockyard. 


(a) On or about February 26, 1952, respondent purchased 
83 cattle at the stockyard at a weight of 21,400 pounds. Re- 
spondent resold said cattle at Clarence, Iowa, to Kenneth Sim- 
mermaker, Tipton, Iowa, at a weight which was represented to 
be respondent’s purchase weight of said cattle at the stockyard. 
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However, the total weight of said cattle as sold by respondent 
to said purchaser was 22,390 pounds, which was greater than 
the true and correct weight of said cattle and exceeded respond- 
ent’s purchase weight of said cattle by 990 pounds. 


(b) On or about April 6, 1952, respondent purchased 53 
cattle at the stockyard at a weight of 49,435 pounds. Respondent 
resold said cattle at Clarence, Iowa, to Milford Pruess, 
Mechanicsville, Iowa, at a weight which was represented to be 
respondent’s purchase weight of said cattle at the stockyard. 
However, the total weight of said cattle as sold by respondent 
to said purchaser was 51,820 pounds, which was greater than 
the true and correct weight of said cattle and exceeded respond- 
ent’s purchase weight of said cattle by 2,385 pounds. 


(c) On or about April 15, 1952, respondent purchased 23 
cattle at the stockyard at a weight of 20 290 pounds. Respondent 
resold said cattle at Clarence, Iowa, to Gerhart Doehn, Toronto, 
Iowa, at a weight which was represented to be respondent’s 
purchase weight of said cattle at the stockyard. However, the 
total weight of said cattle as sold by respondent to said pur- 
chaser was 21,300 pounds, which was greater than the true 
and correct weight of said cattle and exceeded respondent’s 
purchase weight of said cattle by 1,010 pounds. 


(d) On or about September 22, 1952, respondent purchased 
40 cattle at the stockyard at a weight of 25,475 pounds. Re- 
spondent resold said cattle at Clarence, Iowa, to Harold Dewell, 
Clarence, Iowa, at a weight which was represented to be 
respondent’s purchase weight of said cattle at the stockyard. 
However, the total weight of said cattle as sold by respondent 
to said purchaser was 26,805 pounds, which was greater than 
the true and correct weight of said cattle and exceeded respond- 
ent’s purchase weight of said cattle by 1,330 pounds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
it is concluded that respondent has wilfully violated sections 
312(a) and 401 of the act (7 U.S.C. 218(a), 221) and section 
10 of the Federal Trade Commission Act (15 U.S.C. 50), which 
section is incorporated in and made a part of the act by virtue 
of the provisions of section 402 of the act (7 U.S.C. 222). 

The violations of the act involved in this proceeding are seri- 
ous and flagrant and warrant the suspension of respondent’s 
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registration, as well as the entry of a cease and desist order. 
Respondent has consented to the entry of an order requiring 
him to cease and desist from the practices complained of and 
to keep proper accounts and records, and suspending his regis- 
tration for a period of 48 months from and after March 11, 
1957. The period of suspension consented to by respondent is 
the same period heretofore agreed to by respondent in con- 
nection with the imposition of sanctions against him in a crimi- 
nal proceeding in the United States District Court for the 
Northern District of Iowa. Complainant has recommended that 
an order containing the sanctions consented to by respondent 
be issued. The order will be entered. 


ORDER 


Respondent shall cease and desist from the _ unfair, 
unjustly discriminatory and deceptive practices described in 
the Findings of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 


his business. 
Respondent’s registration under the act is suspended from 
the effective date of this order until March 12, 1961. 


This order shall become effective upon the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5209) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY, P&S Docket 
No. 1246. Decided October 21, 1957. 


Modification of Rates and Charges 


The respondent is authorized to modify its schedule of rates and charges 
and to assess such rates and charges up to and including June 30, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Frederic P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
May 27, 1957 (16 A.D. 417), authorizing it to continue assess- 
ing to and including June 30, 1959, the current temporary 
schedule of rates and charges, which was authorized by an 
order issued on May 8, 1955 (14 A.D. 361). 


On September 6, 1957, the respondent, by its attorney, filed 
a petition requesting authority to make certain modifications 
in the current temporary schedule of rates and charges and 
requesting that such current temporary schedule, as so modi- 
fied, be continued in effect to and including June 30, 1959. 
Notice of the petition and its contents was published in the 
Federal Register on September 24, 1957 (22 F.R. 7565), and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested per- 
son notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 


Since the parties are agreed, the respondent is authorized to 
modify its current temporary schedule of rates and charges 
as requested in the petition filed on September 6, 1957, and to 
continue assessing such schedule, as so modified, during the 
life of this order. 


The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 
30, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 5210) 


In re VERNON BRADLEY, CLYDE RAYL, L. R. BAXTER, AND G. B. 
BUSKE, PARTNERS, d/b/a CLOVIS CATTLE COMMISSION COM- 
PANY. P&S Docket No. 2247. Decided October 22, 1957. 


Cease and Desist—Consent Order 


Respondents consented to the issuance of an order requiring them to cease 
and desist from the practices complained of and complainant recom- 
mended that such an order be issued. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Otto Smith, of Clovis, New Mexico, and Mr. C. T. ‘Tad’ Sanders, 
of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. The complaint issued by the 
Director, Livestock Division, Agricultural Marketing Service, 
on November 8, 1956, charged respondents with various viola- 
tions of the act and the regulations. On September 6, 1957, 
respondents filed an amended answer to the complaint admitting 
the allegations contained in the complaint except those charg- 
ing that livestock purchased by individual respondents in cer- 
tain specified transactions were purchased for speculative pur- 
poses, explaining and attempting to justify their actions in 
connection with some of the other charges and denying wilful- 
ness in connection with the violations charged. Respondents 
state that they do not desire an oral hearing and agree “to 
the issuance of an Order by the Secretary not to exceed a 
Cease and Desist order.” The Livestock Division, by its attor- 
ney, has recommended that certain charges in the complaint 
which were satisfactorily explained by respondents be dropped 
and that an order be issued requiring respondents to cease and 
desist from the remaining practices complained of in the Order 
of Inquiry and Notice of Hearing. 


FINDINGS OF FACT 


1. The Clovis Cattle Commission Company stockyard, Clovis, 
New Mexico, hereinafter referred to as the stockyard, is now 
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and was at all times mentioned herein a posted stockyard 


subject to the provisions of the act. 


2. Respondents, at the times of the transactions hereinafter [ 
referred to, were registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a | 
dealer to buy and sell livestock for their own account, at the f 


stockyard. Said registration was made inactive on April 4, 


1956. On April 9, 1956, respondents L. R. Baxter, Vernon f 


Bradley, and Clyde Rayl, partners, registered as a market 
agency to buy and sell livestock on a commission basis and 
as a dealer to buy and sell livestock for their own account, at 
the stockyard, and presently are so registered. 


3. (a) Respondents, at the stockyard, on or about 24 speci- | 


fied dates and at divers other times during the period from 
July 1, 1954, through March 31, 1955, sold livestock consigned 
to them for sale on a commission basis to respondent Vernon 
Bradley, who purchased the livestock for his own account or 
to fill purchase orders, and, in accounting to the consignors 
for the sale of their livestock, in most instances submitted 
accounts of sale which failed to show the full, true and correct 


name of respondent Vernon Bradley as the purchaser of the 
livestock but instead showed account number designations. 


(b) Respondents, at the stockyard, on or about 28 specified 
dates and at divers other times during the period from Decem- 
ber 1, 1955, through March 31, 1956, sold livestock consigned 
to them for sale on a commission basis to respondent Vernon 
Bradley, who purchased such livestock for his own account and 
used the livestock to fill purchase orders for the California 
Farm Bureau Marketing Association of Visalia, California, on 
a dealer basis. 


(c) Respondents, at the stockyard, on or about 29 specified 
dates and at divers other times during the period from July 
1, 1954, through April 30, 1955, sold livestock for the personal 
account of respondent Vernon Bradley in competition with live- 
stock consigned to them for sale on a commission basis, made 
some of such sales under account number designations and, in 
connection therewith, issued accounts of sale which failed to 
show the true and correct name of said respondent Vernon 
Bradley as the seller of the livestock, but instead merely showed 
said account number designations. 


(d) Respondents, at the stockyard, on or about 26 specified 
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dates and at divers other times during the period from August 
1, 1954, through April 30, 1955, sold livestock consigned to 
them for sale on a commission basis to respondent L. R. Baxter, 
who purchased the livestock for his own account, and, in ac- 
counting to the consignors for the sale of their livestock, in 
most instances submitted accounts of sale which failed to show 
the full, true and correct name of respondent L. R. Baxter 
as the purchaser of the livestock, but instead showed assumed, 
false, fictitious or otherwise incorrect names or account number 
designations, copies of which were made a part of respondents’ 
accounts and records. 


(e) Respondents, at the stockyard, on or about 22 specified 
dates and at divers other times during the period from July 
1, 1954, through April 30, 1955, sold livestock for the personal 
account of respondent L. R. Baxter in competition with live- 
stock consigned to them for sale on a commission basis. 


(f) Respondents, at the stockyard, on or about 61 specified 
dates and at divers other times during the period from July 1, 
1954, through April 30, 1955, sold livestock consigned to them 
for sale on a commission basis to respondent G. B. Buske, who 
purchased the livestock for his own account for speculative 


purposes, and, in accounting to the consignors for the sale of 
their livestock, in most instances submitted accounts of sale 
which failed to show the full, true and correct name of respond- 
ent G. B. Buske as the purchaser of the livestock, but instead 
showed various account number designations. 


(g) Respondents, at the stockyard, on or about 50 specified 
dates and at divers other times during the period from July 1, 
1954, through April 30, 1955, sold livestock for the personal 
account of respondent G. B. Buske in competition with live- 
stock consigned to them for sale on a commission basis. 


(h) Respondents, at the stockyard, on or about 8 specified 
dates and at divers other times during the period from March 1 
through April 30, 1955, sold livestock consigned to them for 
sale on a commission basis to a trading partnership composed 
of respondent G. B. Buske and Kenneth Cook, which purchased 
the livestock for speculative purposes, and, in accounting to the 
consignors for the sale of their livestock, issued accounts of 
sale which failed to show the full, true and correct names of 
said partners, but instead showed various account number 


designations. 
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(i) Respondents, at the stockyard, on or about 8 specified | : 
dates and at divers other times during the period from October 1 
through December 31, 1954, sold livestock for the account of 
a trading partnership composed of respondent G. B. Buske and | 
Kenneth Cook in competition with livestock consigned to re | 
spondents for sale on a commission basis. 


(j) Respondents, at the stockyard, on or about 11 specified | 
dates and at divers other times during the period from July 1, 
1954, through March 30, 1955, sold livestock consigned to them [ 
for sale on a commission basis to respondent Clyde Rayl, who 
purchased the livestock for his own account. 


(k) Respondents, at the stockyard, on or about 3 specified 
dates and at divers other times during the period from Sep- 
tember 1, 1954, through March 80, 1955, sold livestock for the 
personal account of respondent Clyde Rayl in competition with 
livestock consigned to them for sale on a commission basis. 


4. Respondents, at the stockyard, on or about 72 specified 
dates and at divers other times during the period from July 1, 
1954, through April 30, 1955, permitted Dick Garner, an indi- 
vidual, who is registered with the Secretary as a market agency 
at the stockyard and at other posted stockyards, to buy and 
sell livestock through the facilities of respondents in the name 
of his son, Wendell Garner, who is not registered with the Sec- 
retary and not bonded, and, in connection with such purchase 
and sale transactions by said Dick Garner, respondents issued 
“Purchase Sheets” and “Sales Sheets” which falsely and incor- 
rectly showed the name of “W. Garner” as the purchaser or 
seller of the livestock, as the case may be, and made copies 
of such false and incorrect records a part of respondents’ 
accounts and records. 


5. (a) Respondents, at the stockyard, on or about 21 speci- 
fied dates and at divers other times during the period from 
February 1 through May 31, 1955, sold livestock consigned to 
them for sale on a commission basis to a trading partnership 
composed of Merle Griffith, an employee of respondents, and 
Doug Garrett, which purchased the livestock for speculative 
purposes. 


(b) Respondents, at the stockyard, on or about 14 specified 
dates and at divers other times during the period from Feb- 
ruary 1 through April 30, 1955, sold livestock consigned to them 
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for sale on a commission basis to Carl Williams, an employee 
of respondents. 


(c) Respondents, at the stockyard, on or about 3 specified 
dates and at divers other times during the period from Janu- 
ary 1 through April 30, 1955, sold livestock for the account 
of Carl Williams, an employee of respondents, in competition 
with livestock consigned to respondents for sale on a commission 
basis. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondents have violated sections 304, 307, 312(a) and 401 
of the act, and sections 201.43, 201.57, and 201.60 of the 
regulations. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued requiring respondents 
to cease and desist from the practices complained of in the 
said Order of Inquiry and Notice of Hearing, with specified 
exceptions, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

Respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties. 


(No. 5211) 


In re LLOYD OTTEN, PAUL PRUITT, AND E. H. HORTON, PART- 
NERS, d/b/a RANCHERS AND FARMERS LIVESTOCK AUTCION 
CoMPANY. P&S Docket No. 2246. Decided October 22, 1957. 


Nolo Contendere—Cease and Desist— 
Consent Order 


Respondents admitted the jurisdictional allegations of the complaint, entered 
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a plea of nolo contendere to the other allegations, and consented to the 
issuance of an order, with findings of fact, requiring them to cease and 
desist from the practices complained of in the complaint. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, and Smith & 
Smith, of Clovis, New Mexico, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
The complaint issued by the Director, Livestock Division, Agri- 
cultural Marketing Service, on November 8, 1956, charged re- 
spondents with various violations of the act and the regula- 
tions. On October 10, 1957, respondents filed an amended 
answer to the complaint admitting the jurisdictional allegations 
contained in the complaint and conceding to the jurisdiction 
of the Secretary, entering a plea of nolo contendere to the other 
allegations in the complaint, and consenting to the issuance of 
an appropriate order, with findings of fact, requiring respond- 
ents “to cease and desist from the practices complained of in 
said Order of Inquiry and Notice of Hearing,” and waiving 
an oral hearing and the report of the examiner. The Livestock 
Division, by its attorney, has recommended that an order be 
issued requiring respondents to cease and desist from the 
practices complained of in the Order of Inquiry and Notice 
of Hearing. 


FINDINGS OF FACT 


1. The Ranchers and Farmers Livestock Auction Company 
stockyard, Clovis, New Mexico, hereinafter referred to as the 
stockyard, is now and was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondents, during the period from July 138, 1953, 
through December 4, 1955, were registered with the Secretary 
as a market agency to buy and sell livestock on a commission 
basis, at the stockyard, and at the times of the transactions of 
said respondents hereinafter referred to were so registered. 
Such registration was made inactive on December 5, 1955. 
Respondents Lloyd Otten and Paul Pruitt presently are regis- 
tered as members of a partnership composed of said respond- 
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ents and Ken White to buy and sell livestock on a commission 
basis, at the stockyard. 


3. Respondents, at the stockyard, during the period from 
October 19, 1954, through May 26, 1955, used shippers’ pro- 
ceeds for purposes of their own and purposes other than the 
payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors, as follows: 


(a) Respondents, at the stockyard, on or about October 19, 
1954, transferred $60,000 from their custodial account to their 
general account before such amount was earned by and due 
to respondents, and used such funds for various purposes of 
their own. 


(b) Respondents, at the stockyard, on the dates shown below, 
transferred funds from their custodial account to their general 
account before such funds were earned by and due to respond- 
ents, and used such funds to finance purchases of livestock by 
the individual respondents for their separate dealer accounts 
and purchases of livestock by various other dealers, as follows: 


Date of Amount 

Transfer Transferred 

Mar. 24, 1955 $ 5,000 

Apr. 5 15,000 

May 4 5,000 

May 16 5,000 

May 19 25,000 

May 26 5,000 

4, (a) Respondents, at the stockyard, on or about 15 speci- 

fied dates and at divers other times during the period from 
January 1 through May 31, 1955, sold livestock owned by 
respondent Paul Pruitt in competition with livestock consigned 
to respondents for sale on a commission basis. 


(b) Respondents, at the stockyard, on or about 3 specified 
dates and at divers other times during the period from Feb- 
ruary 1 through April 30, 1955, sold livestock owned by re- 
spondent E. H. Horton in competition with livestock consigned 
to respondents for sale on a commision basis. 


(c) Respondents, at the stockyard, on or about 10 specified 
dates and at divers other times during the period from Janu- 
ary 1 through May 31, 1955, sold livestock owned by respond- 
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ent Lloyd Otten in competition with livestock consigned to 
respondents for sale on a commission basis. 


(d) Respondents, at the stockyard, on or about 14 specified 
dates and at divers other times during the period from Janv- 
ary 1 through May 31, 1955, sold livestock for the account of 
a trading partnership composed of respondent Paul Pruitt and 
Jeter Pruitt in competition with livestock consigned to them 
for sale on a commission basis. 


(e) Respondents, in the transactions described in subpara- 
graphs (a) and (d) above, in many instances sold the live 
stock under assumed, false, fictitious or otherwise incorrect 
names and, in connection with such sales transactions, issued 
accounts of sale showing such assumed, false, fictitious or other- 
wise incorrect names as the sellers of the livestock instead of 
the true and correct names of the sellers, and made copies of 
such false and incorrect accounts of sale a part of their accounts 
and records. 


5. (a) Respondents, at the stockyard, on or about 9 specified 
dates and at divers other times during the period from Jan- 
uary 1 through April 30, 1955, sold livestock consigned to them 


for sale on a commission basis to respondent Paul Pruitt, who 
purchased the livestock for speculative purposes, and, in ac- 
counting to the consignors for the sale of their livestock, in 
connection with some of such transactions, submitted accounts 
of sale which failed to give the full, true and correct name of 
said respondent, but instead reported the purchaser as “Sonny.” 


(b) Respondents, at the stockyard, on or about 4 specified 
dates and at divers other times during the period from Feb- 
ruary 1 through March 31, 1955, sold livestock consigned to 
them for sale on a commission basis to respondent Lloyd Otten, 
who purchased the livestock for speculative purposes. 


(c) Respondents, at the stockyard, on or about 60 specified 
dates and at divers other times during the period from June 1, 
1954, through May 31, 1955, took livestock consigned to them 
for sale on a commission basis into their own account for 
speculative purposes. 


(d) Respondents, at the stockyard, on or about 8 specified 
dates and at divers other times during the month of May 1955, 
sold livestock consigned to them for sale on a commission basis 
to a trading partnership composed of Merle Griffith, an em- 
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ployee of respondent, and Doug Garrett, which purchased the 
livestock for speculative purposes. 


(e) Respondents, at the stockyard, on or about 9 specified 
dates and at divers other times during the period from Janu- 
ary 1 through April 30, 1955, sold livestock consigned to them 
for sale on a commission basis to a trading partnership com- 
posed of respondent Paul Pruitt and Jeter Pruitt, which pur- 
chased the livestock for speculative purposes. 


6. Respondents, at the stockyard, on or about 28 specified 
dates and at divers other times during the period from Janu- 
ary 1 through April 30, 1955, knowingly permitted H. T. 
Williams, who was not registered with the Secretary as a dealer 
and not bonded, to operate as a dealer through the facilities 
of respondents by selling livestock consigned to respondents 
for sale on a commission basis to said H. T. Williams and 
subsequently selling such livestock and other livestock for his 
account. 


7. Respondents, during the years 1954 and 1955, failed to 
keep books and records that fully and correctly disclosed all 
transactions involved in their business as a market agency. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondents have violated sections 304, 307, 312(a) and 401 
of the act, sections 201.40, 201.41, 201.43, 201.57 and 201.60 
of the regulations, and section 10 of an act entitled “An Act 
to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter 
act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued requiring respond- 
ents to cease and desist from the practices complained of in 
the Order of Inquiry and Notice of Hearing, the order will be 


issued. 


ORDER 
Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 
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Respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business. 

This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 5212) 


BAINBRIDGE CATTLE COMPANY v. BERIGAN BROTHERS LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 2210. Decided 
October 23, 1957. 


Duty of Market Agency—Unauthorized Sale— 
Commission Charge—Damages 


It is the duty of a market agency to check the yard record book to ascertain 
a shipper’s instructions. Respondent failed to comply with this require- 
ment and is not entitled to commission for the unauthorized sale of 
the livestock. In the absence of a showing of special circumstances, 
the amount of money which a commodity would have brought in the 
open market at the time and place of the violation is the standard for 
measurement of damage but no monetary damage of this kind was 
shown. 

Burbridge & Burbridge, of Omaha, Nebraska, for complainant. Finlayson, 
McKie & Kuhns, of Omaha, Nebraska, for respondent. Mr. John J. 
Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


On January 31, 1956, Archie Bainbridge filed a formal com- 
plaint for the Bainbridge Cattle Company claiming reparation 
from Berigan Brothers Livestock Commission Company, Live- 
stock Exchange Building, Omaha, Nebraska. By the complaint, 
$1,532.70 is claimed as loss resulting from the sale of certain 
stocker and feeder cattle of the complainant sold by respondent 
on a commission basis on November 7, 1955, allegedly in vio- 
lation of complainant’s instructions regarding the handling of 
the cattle. 


The complaint states that 107 head of feeder steers which 
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had been acquired by complainant were shipped from Alliance, 
Nebraska, to Byron, Illinois, but stopped at Union Stockyards, 
Omaha, Nebraska; that the animals were consiged to respondent 
with instructions to try the market and call complainant at 
Byron, Illinois, before selling; that the instructions were in the 
form of a letter to respondent by complainant’s agent, one Ray 
Walsh; and that respondent sold the steers without specific 
authorization from complainant. 

The complaint, copies of the investigative report and sup- 
porting papers were served upon respondent by registered mail 
on March 5, 1956. 

Subsequently, respondent filed an answer admitting receipt 
of the 107 steers and the sale on consignment at Omaha in the 
course of its business. In the answer respondent denies that 
it had knowledge that the animals were “consigned to try the 
market” and specifically denies that it had received any instru- 
tion to call complainant or any other person before selling the 
consignment. 

Each party requested oral hearing in the matter and a hear- 
ing was held in the Post Office Building at Omaha, Nebraska, 
on February 17, 1957. 


FINDINGS OF FACT 


1. Complainant, Archie Bainbridge, is an individual engaged 
in the business of a cattle dealer under the name of Bainbridge 
Cattle Company at Byron, Illinois. 


2. The respondent is Berigan Brothers Livestock Commis- 
sion Company, a co-partnership with place of business at Union 
Stockyards, Omaha, Nebraska. 


3. The Union Stockyards at Omaha, Nebraska, was at all 
times mentioned herein posted as a stockyard within the mean- 
ing of that term as used in the Act. 


4. The respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis. 


5. On November 4, 1955, complainant shipped 107 head of 
cattle from Alliance, Nebraska, to himself at Byron, Illinois, 
with instructions to the C. B. & Q. Railroad Company to “Stop 
at So. Omaha for Feed Water & rest & try market Care of 
Berigan Brothers Com. Co.”. 
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6. Before the cattle were sold respondent received a letter 
from complainant’s agent notifying respondent of the number 
of cattle, the ownership of the animals and the time they 
could be expected to arrive. 


7. The copy of the Yard Record Book posted in the chute 
house showing the receipt of the cattle bore the notation “try 
the market”. 


8. On November 7, 1955, respondent sold the cattle for 
complainant’s account at 19¢ per pound with two head out at 
18¢ per pound without communicating with complainant to 
secure authority to sell. 


9. Respondent remitted net proceeds to complainant in the 
amount of $13,644.49. 


10. The average price at which feeder and stocker cattle 
were sold at Chicago during the week ending November 10, 
1955, was $18.27 per cwt. and the comparable figure at Omaha 
was $18.53. 


11. The formal complaint was filed within ninety days 


after the cause of action accrued. 


CONCLUSIONS 


The parties are agreed that the animals were sold by the 
respondent without communication with complainant with 
respect to the price offered. The net proceeds of the sale were 
remitted to and received by complainant. Accordingly, the 
sole factual question regarding the merit of the claim is whether 
respondent violated a duty to inform complainant of the price 
offered and secure an authorization before selling the animals. 


Complainant contends that a letter by his agent, Ray Walsh, 
contained an instruction to “try the market” and then call 
complainant before selling the cattle. Respondent admits that 
a letter from Ray Walsh was received but denies that it con- 
tained an instruction to call complainant before selling. The 
letter was not offered in evidence. Testimony by J. M. Troxel, 
formerly a member of the respondent’s partnership and office 
manager, was to the effect that correspondence of this nature 
was not retained. Ray Walsh testified that the letter was in 
his handwriting and that he did not have a copy. The only 
evidence with respect to whether the letter contained an in- 
struction to communicate with complainant before selling the 
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cattle is the testimony of Ray Walsh, who wrote the letter, 
and J. M. Troxel, who read it. The testimony of these men 
is in direct conflict. Inasmuch as their credibility was not im- 
peached, it appears that complainant has failed to prove, by 
a preponderance of the evidence, that respondent had direct 
instruction to call him before selling the animals. 


Complainant brought out testimony and introduced exhibits 
11 and 12 to show that respondent should have learned of com- 
plainant’s instruction to “try the market” by examination of 
the copy of the Yard Record Book maintained in the chute 
house. Leo Waller, District Supervisor, Packers and Stock- 
yards Branch, Livestock Division, U. S. Department of Agri- 
culture, testified that all instructions concerning rail shipments 
are set forth in the Yard Record Book, copy of which is posted 
in the chute house (p. 52), and that market agencies get their 
instructions from that source. Frank Berigan testified that he 
did not know whether any of respondent’s employees went to 
the chute house on November 7, 1955, and that it is respondent’s 
practice to either call the chute house or go to it. Inasmuch 
as the Yard Record Book is the usual source of information 
regarding the wishes of the consignor with respect to the sale 
of rail cattle, respondent was under a duty to ascertain what 
instructions had been forwarded with the cattle and comply 
with these instructions. Respondent failed to comply with this 
duty and so engaged in an unreasonable practice. Therefore, 
it is liable to complainant for the full amount of any damage 
sustained in consequence of such violation. 


The law seeks, by way of money compensation, to place the 
complainant in the same position as respects his pocketbook 
as he would have occupied if no wrong had taken place. As 
applied to commodities which are bought and sold upon ex- 
changes for cash at prices which are recorded and published 
from day to day, in the absence of a showing of special cir- 
cumstances, the law accepts as the test of loss the amount of 
money that the commodity would have brought in the open 
market at the time and place of complainant’s deprivation. 
Use of this standard for measurement of complainant’s damage 
is an attempt to ascertain realistically what complainant could 
have realized if he had had an opportunity to have his animals 
reshipped. 


Complainant was deprived only of the opportunity to deter- 
mine whether his animals should be reshipped to Byron, Illinois, 
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or sold at Omaha. There is no allegation, much less proof, that 
respondent did not obtain a proper price or otherwise comply 
with the duties which would have been placed upon it if there 
had been an authorization to make the sale. It seems clear, 
therefore, that the measure of complainant’s damage would be 
the difference, if any, between the net proceeds of the sale at 
Omaha and the amount which could have been realized if the 
animals had been reshipped to Byron and sold there or at some 
point en route. This figure would be arrived at by deducting 
freight, shrink, selling expense, etc., from the market value 
at Byron or other point en route within a reasonable time 
after the animals could have arrived at that place. 


It is generally agreed and admitted by complainant (p. 28) 
that the prices paid for livestock in the surrounding country are 
controlled by comparable prices at terminal markets. There 
is no showing that the cattle involved here were exceptional. 
On the contrary the only evidence on the point is to the effect 
that they were only “good” cattle (witnesses Noblitt, Lungrin, 
and Frank Berigan). Complainant never saw the animals. In 
view of the foregoing and in the absence of other evidence, it 
seems that the average prices at terminal markets for cattle 
of this type and weight furnish the best basis for determining 
whether the market value of the animals at Byron or other 
point en route was greater than the price received at Omaha. 
Respondent’s Exhibit No. 14 is a copy of an official publication 
of this department. It demonstrates that the average prices at 
each of the other terminal markets, including Chicago, were 
lower than the average price at Omaha for the week ending 
November 10, 1956. The cattle involved here were sold at a 
price above the average price at Omaha. Accordingly, it appears 
unlikely that complainant could have realized any more, if as 
much, from the cattle if he had been afforded his rightful op- 
portunity to decide whether to sell at Omaha or reship. 


In view of the foregoing, it is concluded that complainant 
did not suffer any monetary loss in consequence of respondent’s 
failure to ascertain or regard his instructions and so is not 
entitled to reparation on that score. However, respondent has 
been found derelict and so is not entitled to compensation for 
its part in the unauthorized sale of the animals. It deducted 
$108.75 as commission charges from the proceeds of sale when 
it remitted to complainant. This amount is due and owing 
complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation, the sum of $108.75 with interest 
at the rate of 5 percent per annum from November 7, 1955, 


until paid. 
Copies of this order shall be served upon the parties. 


(No. 5213) 


In re VERNON F. KUHLMANN, d/b/a DESHLER SALES COMPANY. 
P&S Docket No. 2019. Decided October 24, 1957. 


Suspension of Registration Terminated 


The suspension of respondent’s registration is terminated as it appears 
that respondent is now solvent. 

Mr. L. D. Sinclair, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued January 5, 1953 (12 A.D. 28), 
suspending respondent’s registration as a market agency to sell 
livestock on a commission basis and as a dealer to buy and 
sell livestock for his own account for a period of 60 days and 
thereafter until respondent demonstrates that he is no longer 
insolvent. The order further provides that when respondent 
makes such a showing, a supplemental order will be issued 
in this proceeding terminating the suspension after the 60-day 
period. 

Respondent requests that a supplemental order be issued so 
that he may be employed as a starter and auctioneer at the 
Sunset Sales Yard, Greeley, Colorado, a posted stockyard under 
the act. In connection with his request, respondent submitted 
a financial statement to the complainant. On October 18, 1957, 
complainant recommended that a supplemental order be issued 
terminating the suspension of respondent’s registration as it 
appears that respondent presently is solvent. 
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Accordingly, the suspension of respondent’s registration con- 
tained in the order of January 5, 1953, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 5214) 


In re HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. 
P&S Docket No. 2158. Decided October 28, 1957. 


Prior Order Reinstated 


The order of November 2, 1955, upheld by the court, is reinstated and shall 
become effective November 20, 1957. 


Decision by Thomas J. Flavin, Judicial Officer 


REMOVAL OF STAY ORDER 


On November 2, 1955, an order was entered in this disci- 
plinary proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), suspending the respondent’s 
registration under the act (14 A.D. 903). On November 25, 
1955, the effective date of the order was postponed pending 
court review by the United States Court of Appeals for the 
Seventh Circuit. The order was upheld (242 F.2d 39), and 
certiorari was denied by the United States Supreme Court on 
June 24, 1957 (354 U.S. 939), rehearing denied October 14, 
1957. 

Accordingly, the stay order of November 25, 1955, is vacated 
and the order of November 2, 1955, is reinstated and shall 
become effective on November 20, 1957. 


(No. 5215) 


In re DALE K. SCHOOLER. P&S Docket No. 2254. Decided Octo- 
ber 28, 1957. 


Failure to Pay for Livestock—Insolvency— 
Suspension of Registration 


Respondent is ordered to cease and desist from engaging in the practice of 
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failing to pay for livestock purchased and his registration is suspended 
for 30 days and thereafter until he demonstrates that he is no longer 
insolvent. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. George S. McCarthy, of Amarillo, Texas, for respondent. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 













PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed December 12, 1956, by the Director, Live- 
stock Division, Agricultural Marketing Service, United States 
Department of Agriculture. Respondent is registered with the 
Secretary under the act as a dealer to buy and sell cattle for 
his own account at the Amarillo Livestock Auction Company 
stockyard, Amarillo, Texas, and is charged with failing to pay 
for cattle purchased at the stockyard during June and July 
1956 and with being insolvent. Respondent filed an answer 
January 7, 1957, in which he alleged, in effect, that an employee 
purchased the cattle involved without authorization and for his 
own account. 

An oral hearing was held in Amarillo, Texas, on June 6, 7, 
and 25, 1957, before Will Rogers, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Respondent was represented by George S. McCarthy, Attorney 
at Law, Amarillo, Texas, and Jerome Ducrest, Office of the 
General Counsel, United States Department of Agriculture, 
appeared as counsel for complainant. After the hearing, the 
parties filed briefs. On August 30, 1957, the hearing examiner 
filed a report in which he recommended that respondent be 
found to have violated the act as charged, that respondent be 
ordered to cease and desist from engaging in the practice 
found to be a violation of the act, and that respondent’s regis- 
tration be suspended for a period of 30 days and thereafter 
until he demonstrates that he is no longer insolvent. No excep- 
tions were filed to the hearing examiner’s report. 
































FINDINGS OF FACT 


1. The Amarillo Livestock Auction Company stockyard, 
Amarillo, Texas, was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 
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2. Respondent is an individual, Dale K. Schooler, whose 
address is 3005 Polk Street, Amarillo, Texas. Respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the stockyard and at all 
times mentioned herein was so registered. 


3. Respondent, during June and July 1956, engaged in 
dealer operations at the stockyard personally and through his 
agent to buy and sell cattle for the account of respondent, pay 
for livestock purchased for respondent with checks drawn on 
respondent’s bank account and endorse checks issued in pay- 
ment of the proceeds from the sale of cattle for respondent. 


4. During June and July 1956, respondent, in 15 separate 
transactions, purchased 421 head of cattle at the stockyard 
personally or through his duly authorized agent, Brack Lagrone, 
and failed to pay the purchase prices thereof in the total 
amount of $36,043.09. 


5. Respondent is insolvent. As of October 24, 1956, and 
June 5, 1957, respondent had no current assets and had total 
current liabilities amounting to at least $64,800. 


CONCLUSIONS 


The evidence shows that livestock was purchased at the 
stockyard for respondent’s account and that respondent failed 
to pay for such livestock. Respondent’s defense to this failure 
to pay is alleged irregularities by Brack Lagrone, his agent. 
Lagrone was admittedly authorized to buy and sell cattle at 
the stockyard for respondent’s account, pay for livestock pur- 
chased for respondent with checks drawn on respondent’s bank 
account and endorse checks issued in payment for cattle sold 
for respondent. Respondent so informed the stockyard com- 
pany. Even if it should be assumed that Lagrone violated his 
agency relationship with his principal, respondent would be 
liable to the third party, the stockyard, for his agent’s pur- 
chases as Lagrone had apparent authority to make such pur- 
chases in respondent’s behalf. However, the record does not 
establish that the livestock involved herein were purchased 
by Lagrone for his own account or contrary to authority vested 
in him by respondent. Lagrone denied that they were and 
E. B. Johnson, part owner and supervisor of the stockyard, 
testified that the unpaid purchases were not for Lagrone’s 
personal account. In addition, respondent was personally en- 





DALE K. SCHOOLER 991 
Cite as 16 A.D. 988 


gaged in dealer operations at the stockyard during June and 
July 1956 and some of the livestock may have been directly 
purchased by him. Respondent’s failure to pay for livestock 
purchased constitutes an unfair practice in violation of section 
812(a) of the act (7 U.S.C. 213(a)). See e.g., United States v. 
Donahue Bros., 59 F.2d 1019 (8th Cir. 1932); In re Charles B. 
Dale, 11 A.D. 844 (1952); In re Lyle Sims, 10 A.D, 1418 
(1951). Cf. In re Central Californ’a Livestock, Inc., d/b/a 
Machlin Meat Packing Company, 15 A.D. 97, 110-111 (1956). 
Moreover, respondent’s failure to pay the stockyard company 
for the livestock involved herein was caused, at the least, by 
such careless and negligent conduct of his dealer operations 
and disregard of the requirements of the act as to constitute 
a wilful violation of section 312(a). 

At the times of the audit of his financial situation, that is, 
on October 24, 1956, and June 5, 1957, respondent had no cur- 
rent assets and, in fact, had no known fixed assets and he had 
current liabilities in the amount of at least $64,800. Respondent 
is, therefore, insolvent within the meaning of the Act of 
Congress approved July 12, 1948 (7 U.S.C. 204). See e.g., 
In re Southern Buyers, Inc., 14 A.D. 811 (1955). Respondent’s 
registration should be suspended for a period of 30 days and 
thereafter until such time as he demonstrates that he is solvent 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair and deceptive practice of failing to pay for livestock pur- 
chased at a posted stockyard. 

Respondent’s registration under the act is suspended for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating the suspension after the 30-day 
period. 

This order shall become effective on the sixth day after serv- 
ice of a copy upon respondent. 
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(No. 5216) 


ANDREW G. DOUGHTY v. JOSEPH BoyKo. PACA Docket No. 
6691. Decided October 1, 1957. 


Purchase Price—Failure to Pay 
The evidence confirms complainant’s version of the transaction and respond- 
ent is ordered to pay to complainant the agreed purchase price. 


Mr. Howard H. Adams, of Eastville, Virginia, for complainant. Mr. Myron 
A. Pinkus, of Scranton, Pennsylvania, for respondent. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 28, 1955. 
Complainant seeks reparation in the amount of $727.52, which 
is alleged to be the purchase price of a truckload of tomatoes 
sold to respondent on July 9, 1955, and protest fees on a check 


issued thereon by respondent. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 22, 1955. A copy of the report of investigation was 
served upon complainant on the same date. On March 1, 1956, 
respondent filed an answer and a counterclaim. 


In his answer, respondent alleges that on July 9, 1955, he 
issued a check to complainant in the amount of $725; that 
shortly thereafter respondent discovered that his computation 
of the purchase price was incorrect and that he had overpaid 
complainant in the amount of $215.75; that respondent there- 
upon stopped payment on said check; and that the purchase 
price of the tomatoes purchased by respondent on July 9, 1955, 
was $509.25 and not $725 as alleged by complainant. 


In his counterclaim respondent alleges that on or about June 
80, 1955, he purchased a truckload of tomatoes from complain- 
ant with the agreement that the purchase price thereof would 
be the current market price for green tomatoes in that area; 
that respondent relied upon complainant to ascertain the cur- 
rent market price and that complainant advised respondent 
that said price was $1.75 per basket; that respondent paid com- 
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plainant the total purchase price based on this figure, amounting 
to $1,216.25; and that the market price of said tomatoes on 
that day was actually $1 per basket and not $1.75. Respondent 
seeks to have this overcharge of 75 cents per basket or a total 
of $521.25, set off against the purchase price of the tomatoes 
of the July 9, 1955, transaction. 


Although the amount in dispute is in excess of $500, the 
parties failed to request an oral hearing. The issues, therefore, 
are being determined under the shortened method of procedure 
provided under section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant, Andrew G. Doughty, is an individual doing 
business in his own name at Cheriton, Virginia. 


2. Respondent, Joseph Boyko, is an individual doing business 
in his own name at 1 Cliff Street, Scranton, Pennsylvania. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about June 29, 1955, in the course of interstate 
commerce, complainant sold to respondent a truckload of 695 
baskets of green tomatoes at the agreed price of $1.75 per 
basket, f.o.b. Cheriton, Virginia. Respondent examined, loaded, 
and accepted the tomatoes at complainant’s farm in Cheriton, 
Virginia, and paid to complainant the agreed purchase price. 


4. On or about July 9, 1955, in the course of interstate 
commerce, respondent purchased from complainant a truck- 
load of tomatoes at the agreed price of $725 for the truckload, 
f.o.b. Parson’s Siding, Cape Charles, Northampton County, 
Virginia. Respondent accepted the tomatoes and issued to com- 
plainant a check in the amount of $725 in payment thereof. 
Respondent subsequently stopped payment on said check. The 
check was protested and complainant incurred protest fees 


amounting to $2.52. 


5. The formal complaint was filed on November 28, 1955, 
which was within 9 months after the cause of action accrued. 
The counterclaim was filed on March 1, 1956, which was within 
9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


Complainant in this proceeding seeks reparation in the 
amount of $725, the alleged purchase price of a truckload of 
tomatoes sold to respondent on July 8, 1955, plus $2.52 protest 
fees incurred after respondent stopped payment on a check 
given in payment of said tomatoes. Respondent in his answer 
denies that the purchase price of the above tomatoes is $725, 
but alleges that it is in fact $509.25 and alleges further that 
he stopped payment on a check in the amount of $725 issued 
to complainant for the reason of the incorrect purchase price. 

Respondent also filed a counterclaim alleging an overcharge 
by complainant on the purchase price of a truckload of tomatoes 
purchased from complainant on June 30, 1955. Since the 
transaction alleged in the counterclaim was first in time, it 
will be discussed first. 

On June 29, 1955, respondent telephoned complainant and 
inquired as to whether or not complainant had any green toma- 
toes available. On being advised that tomatoes were available, 
respondent arranged to be at complainant’s farm the next day. 
When respondent arrived at complainant’s farm on June 30, 
complainant arranged to have the tomatoes picked and loaded 
on respondent’s truck. While the loading was in progress, 
respondent examined and inspected the tomatoes. When the 
truck was loaded, it held 695 baskets of green tomatoes. 

The question in issue on this transaction is the purchase 
price of the tomatoes. Complainant alleges that in the telephone 
conversation on June 29, he advised respondent that although 
the market price was lower he would not sell his tomatoes for 
less than $1.75 per basket and that he would rather hold his 
tomatoes for “Pinks” than sell for less than this price. Re- 
spondent, however, alleges that there was no mention of price 
in their telephone conversation of June 29 and that the talk 
was only about whether or not green tomatoes were available. 

The loading of the tomatoes on respondent’s truck took the 
greater part of June 30, 1955. Respondent alleges that com- 
plainant had agreed to go to the packing houses in the vicinity 
to ascertain the current market price in that area for green 
tomatoes and that complainant had left the farm three times 
for this purpose and that the third time he returned, he advised 
respondent that the market price was $1.75 per basket. Re- 
spondent alleges he did not believe the price was that high and 
an argument ensued between them and that during the course 
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of this argument complainant pulled out a switch blade knife 
and intimidated respondent into paying this price for the 
tomatoes. In support of his allegations concerning the above 
payment, respondent has submitted in evidence the statement 
of Daniel Pifcho, who was present at the farm during this 
period. Pifcho’s statements tend to corroborate respondent’s 
version of the incident. 

Complainant maintains that the price of $1.75 per basket 
was agreed to by respondent during the telephone conversation 
of June 29, 1955, and that no mention of a market price was 
ever made. Complainant corroborates his statements by the 
affidavit of William Bell, a farmer neighbor, who states that 
on the night of June 29, 1955, complainant told him that he 
had sold respondent the tomatoes at $1.75 per basket. 

As to the knife incident, complainant contends that he always 
carries a knife to cut tomatoes for the purpose of examining 
them and although he admits to having the knife described by 
respondent, complainant asserts that he did not handle the 
knife in a manner threatening to respondent. Complainant’s 
version of the incident is that after watching respondent exam- 
ine and discard a considerable amount of the tomatoes as they 
were loaded on the truck, complainant made the comment that 
respondent better be fair in his grading, pointing to the knife 
as he made the statement. Both complainant and Bell, who 
states he was present at the time, assert that his comment 
was meant as a joke and that all parties, respondent included, 
laughed heartily over it. 

Taking all of the evidence on the price into consideration, 
it is our conclusion that the parties agreed to a price for the 
tomatoes during the telephone conversation of June 29, 1955, 
and the price agreed to was $1.75 per basket. Accordingly, 
respondent’s counterclaim should be dismissed. 

The subject of complainant’s complaint is the transaction 
occurring on July 9, 1955, wherein respondent purchased from 
complainant another truckload of tomatoes. Here again the 
purchase price is in dispute. 

It appears that on July 8, 1955, respondent again telephoned 
complainant concerning tomatoes and arranged to purchase 
another load. It was agreed that the tomatoes in this transac- 
tion would be delivered to respondent at Parson’s Siding near 
Cape Charles, Virginia, where they were to be washed, waxed, 
and graded. Complainant delivered approximately 804 baskets 
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of tomatoes to the packing house. Of this amount 125 baskets 
were rejected and the remainder “graded” or were culls. Re- 
spondent alleges that he agreed to accept the graded tomatoes 
for $1.20 per basket and an argument started concerning the 
culls and rejects, complainant insisting that respondent pay 
for all the tomatoes delivered to the packing house. Respondent 
alleges that they finally agreed at a price of 75 cents per basket 
for graded tomatoes and culls, the rejects being dumped. The 
truckload of tomatoes consisted of 679 baskets for an alleged 
total price of $509.25. Respondent alleges that it was getting 
late and he was in a hurry to get started home, so when he 
computed the purchase price, he made an error in his compu- 
tation and issued a check to complainant in the amount of $725. 
Respondent later stopped payment on this check. Complainant, 
however, denies that there was any error in computation. Com- 
plainant alleges that it was his understanding when he delivered 
the load from the field that respondent would buy the whole 
load, including culls and rejects, and that the argument referred 
to above concerned this. Complainant alleges that after a fairly 
long argument, respondent agreed to pay $725 for the full 
load of graded tomatoes and culls delivered to the packing house, 
and that respondent gave him a check in this amount. However, 
respondent subsequently stopped payment on this check causing 
complainant to incur protest fees in the amount of $2.52. It is 
our opinion based on all the evidence in the record that the 
argument between the parties finally was resolved by respond- 
ent agreeing to pay $725 for the full load of tomatoes and such 
is our conclusion. 

There is presently due and owing complainant from respond- 
ent the sum of $727.52, which represents the purchase price 
of the tomatoes of the July 8, 1955, transaction, amounting to 
$725 plus check protest fees amounting to $2.52. Respondent’s 
failure to pay this amount to complainant is a violation of 
section 2 of the act. Reparation in the amount of $727.52, with 
interest, should be awarded complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $727.52, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The counterclaim is hereby dismissed. 
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The facts and circumstances set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 5217) 


PARKHILL PRODUCE COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 6885. Decided October 1, 1957. 


Breach of Contract—Nominal Damages 


Respondent, having accepted the shipment, is liable for the purchase price 
less any provable damages sustained as a result of a breach of contract 
on the part of complainant. Although it is found that the produce 
failed to meet the size and brand requirements of the contract, the 
amount of damages is limited to the nominal sum of $1 as respondent 
submitted no evidence to establish the amount of damages incurred. 


. Austin E. Anson, Texas Citrus and Vegetable Growers and Shippers, 
of Harlingen, Texas, for complainant. Mr. A. N. Brockway, of Pitts- 
burgh, Pennsylvania, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on July 9, 
1956, complainant seeks to recover the alleged balance of the 
purchase price of a carload of domestic cabbage sold to re- 
spondent on January 17, 1956. 

Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent on September 
10, 1956. On the same day, complainant’s representative was 
served with a copy of the report of investigation. 

Respondent filed an answer on September 27, 1956, in which 
it alleges that the cabbage delivered by complainant did not 
meet contract specifications as to brand and size and that com- 
plainant is, therefore, entitled only to the net proceeds of 
$488.20 realized on resale, which sum has been accepted by 
complainant. 

Since the amount claimed in this proceeding does not exceed 
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$500, the shortened method of procedure was followed, as pro- 
vided for in section 47.20 of the rules of practice. Pursuant 
to this procedure, complainant filed an opening statement on 
December 5, 1956. Respondent filed an answering statement 
on December 31, 1956, and a statement in reply was filed by 
complainant on January 9, 1957. 


FINDINGS OF FACT 


1. Complainant is an individual, James N. Parkhill, doing 
business as Parkhill Produce Company, whose post office address 
is Mission, Texas. 


2. Respondent is a partnership composed of Hyman Zeiden- 
stein, Oscar Zeidenstein, Max Zeidenstein and William Zeiden- 
stein, doing business as Zeidenstein Bros., whose address is 
1900 Pennsylvania Avenue, Pittsburgh, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about January 17, 1956, in the course of interstate 
commerce, complainant contracted to sell to respondent 445 
crates of Herb Wade brand, U. S. No. 1, Green, round-type 
cabbage, at $2.25 per crate, f.o.b. shipping point, San Benito, 
Texas, or $3.35 delivered, plus $60 for top-ice. Under the 
terms of the contract, the cabbage was to range in size from 
18 to 24 heads per crate, with an average of approximately 
21-22 heads per crate. The contract was negotiated by John H. 
Postel, a broker, of Pittsburgh, Pennsylvania, who subsequently 
issued a standard confirmation of sale on January 17, 1956. 


4. On or about January 17, 1956, pursuant to the foregoing 
contract, complainant diverted to respondent at Pittsburgh 445 
crates of Lovit brand cabbage contained in car ART 29238. 
This shipment had been federally inspected at San Benito, 
Texas, on January 15, 1956, and the results of that inspection, 
in pertinent part, are as follows: 


Product: Lovit brand domestic type cabbage in wire- 
bound crates; manifested as 445 crates. 


Pack: Tight. 
Size: Small to medim. 
Grade: U.S. No. 1 Green. 


5. Car ART 29238 arrived at Pittsburgh on or about Janu- 
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ary 23, 1956, and the cabbage therein was accepted by respond- 
ent at that time. On this same date a federal inspection was 
made of the cabbage and the inspection certificate reads in 
part as follows: 


Product: Cabbage, domestic type, in wirebound crates 
labeled “Lovit Brand, C. K. Kirk & Co., San Benito, Texas.” 
Applicant’s count 445 crates. 


Condition of Load and Containers: Through, lengthwise 
load; 6 rows, 5 layers.*** 
Condition of Pack: Well filled. 


Size: Generally 114 to 414, mostly 2 to 3 pounds per head. 
Less than 1% undersize. Count ranges from 21 to 23, 
average 22 heads per crate. 


Grade: U.S. No. 1 Green. 


Remarks: Inspection and certificate restricted to product 
and lading of 4 stacks between and near doors.*** 


6. On January 26, 1956, respondent secured another federal 
inspection of the cabbage contained in car ART 29238 at Pitts- 


burgh. The results obtained on this inspection are as follows: 


Product: Cabbage, domestic type, in wirebound crates 
labeled “Lovit, C. K. Kirk & Co., San Benito, Texas.” 
Applicants count 300 crates. 


Cundition of Load and Containers: Partly unloaded; *** 
through, lengthwise load; 1 to 6 rows, 4 and 5 layers. 
***#**wWel]] filled. 


S‘ze: Generally 1 to 4, monthly 114 to 214 pounds per 
head. Less than 1% undersize. Count mostly ranges from 
21 to 24, some 26 to 30, average 25 heads per crate. 


Grade: U.S. No. 1, Green. 


Remarks: Inspection and certificate restricted to product 
and lading of part of load remaining at time of inspection. 
This is a follow-up inspection on this car, which was 
previously inspected on January 23, 1956, and was recorded 
on Certificate No. D-35855, which was restricted to door- 
way. 


7. The purchase price of the cabbage is $1,061.25. Re- 
spondent has paid complainant $488.20 on this account. Accept- 
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ance of this payment by complainant was without prejudice 
to his rights to seek further damages from respondent. No 
further payment has been made by respondent. 


8. The formal complaint was filed on July 9, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is clear that the contract between the parties specified 445 
crates of cabbage, Herb Wade brand, 18-24 heads per crate, 
with an approximate average of 21-22 heads per cate. It is 
also clear that the cabbage shipped by complainant in car ART 
29238 was accepted by respondent in Pittsburgh on January 
23, 1956. 


By accepting the cabbage, respondent became liable for the 
purchase price, less any provable damages sustained as a result 
of breach of contract on the part of complainant. It is respond- 
ent’s position that complainant breached the contract in that 
the cabbage delivered by complainant was of different brand 
and size than specified in the contract, and that respondent’s 


total liability is limited to the net proceeds of the resale, $488.20, 
which have already been paid to complainant. 


The cabbage in car ART 29238 was federally inspected on 
January 15, 1956, at shipping point, San Benito, Texas. The 
inspection certificate issued at that time lists the size of the 
cabbage as being “Small to Medium” but does not indicate the 
number of heads contained in each crate. The applicable U. S. 
Standards for cabbage (7 CFR 51.450) describe a small cabbage 
of the domestic variety as being one which weighs less than 
two pounds and one of medium size as weighing two to five 
pounds. No information is contained in the standards which 
would aid in determining the number of heads of small and/or 
medium cabbage contained in crates such as are herein involved. 


On January 23, 1956, a Federal inspection was made at Pitts- 
burgh of the shipment of 445 crates of cabbage. Neither party 
introduced in evidence a copy of the certificate covering this 
inspection, but since the certificate is a part of the records of 
this Department we take official notice of its contents. This 
inspection was restricted to four stacks of cabbage located 
between and near the doors, and the size of the cabbage in 
these crates was listed as being “generally 114 to 414, mostly 
2 to 3 pounds per head.***Count ranges from 21 to 23, average 
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22 heads per crate.” A second inspection was made at Pitts- 
burgh on January 26, 1956, of the 300 crates of cabbage remain- 
ing in car ART 29238 at that time. This certificate showed 
the size of this cabbage to be “Generally 1 to 4, mostly 114 
to 214 pounds per head.***Count mostly ranges from 21 to 24, 
some 26 to 30, average 25 heads per crate.” 

The inspection of January 23 indicated that the cabbage con- 
tained in car ART 29238 met the specifications of the contract 
between the parties as to the number of heads per crate. But 
this inspection was restricted to the cabbage between and near 
the doors of the car. On the other hand, the findings of the 
inspection made on January 26 establish that the shipment did 
not comply with the specifications of the contract, in that there 
were “some 26 to 30” sizes. 

The findings of the inspection of January 26 listed an average 
of 25 heads of cabbage per crate, Lovit brand, in the 300 crates 
shipped to respondent by complainant. The contract between 
the parties specified 18-24 heads of cabbage per crate, Herb 
Wade Brand, with an average of approximately 21-22 heads 
per crate. It is therefore obvious, and we so conclude, that 
complainant breached the contract by not shipping cabbage 
which met contract requirements as to size and brand. 

The measure of damages for breach of warranty is the differ- 
ence between the value of the goods actually delivered, at the 
time and place of delivery to the buyer, and the value the goods 
would have had at that time if they had met contract require- 
ments. 

Respondent offers no evidence of the market value at Pitts- 
burgh on January 23 of cabbage meeting the specifications and 
warranties of the contract between the parties. The Market 
News Service report for Pittsburgh for that date also does not 
show the value of cabbage similar to that described in the 
present contract. 

Respondent likewise offers ao evidence to establish the value 
at Pittsburgh of the 445 crates actually delivered to it. It is 
true that a resale of the cabbage in question is alleged by 
respondent to establish this latter value, but the record con- 
tains no account of such resale. The time and place of resale 
is not revealed. No prices obtained on resale are given, and 
the items which are claimed as necessary expenses of resale 
are not shown. Without such information it is not possible 
to determine whether the resale of the shipment by respondent 
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was made in a prompt and proper manner, and, therefore, the 
figure alleged to be the net sum obtained on resale cannot be 
accepted for purposes of measuring damages. Therefore, despite 
the breach of contract by complainant relating to the size and 
brand of cabbage shipped, the failure of respondent to establish 
the extent of its damages limits its recovery to the nominal 
sum of $1. 


The contract price of the carload of cabbage is $1,061.25. 
It is undisputed that respondent has paid, and complainant has 
accepted, $488.20 of this sum, leaving a balance due of $573.05. 
However, complainant has specifically limited his claim for 
reparation to the lesser sum of $461.60. Accordingly, the award 
to complainant is limited to $461.60, less $1 nominal damages, 
or $460.60. Failure of respondent to pay this amount is in 
violation of section 2 of the act. Reparation in the amount of 
$460.60, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $460.60, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served on the parties. 


(No. 5218) 


Guy C. LOCKERMAN v. WALTER JONES. PACA Docket No. 6862. 
Decided October 9, 1957. 


Purchase Price—Failure to Pay 


Respondent contends that he acted as broker in this transaction. However, 
the evidence shows that he purchased the produce and is liable for the 
purchase price. 


Mr. George R. Wright, of Dover, Delaware, for complainant. Mr. Harry T. 
Phoebus, Jr., of Crisfield, Maryland, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on February 
15, 1956, and the formal complaint on July 6, 1956. Complain- 
ant seeks an award of reparation in the amount of $1,216, 
which is alleged to be the total purchase price of four loads 
of potatoes sold to and accepted by respondent in August and 
September 1955. 

A copy of the report of investigation made by the Depart- 
ment and a copy of the formal complaint were served upon 
respondent on July 26, 1956. A copy of the report of inves- 
tigation was served upon complainant on July 27, 1956. 

Respondent filed an answer on August 24, 1956, denying 
that he purchased the four carloads of potatoes from complain- 
ant. He alleges that they were handled for complainant on a 
brokerage basis. Respondent requested an oral hearing. 

The hearing was held at Crisfield, Maryland, on November 
27, 1956. Both parties were represented by counsel. Complain- 
ant testified and two witnesses testified on his behalf. Respond- 
ent also testified. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Guy C. Lockerman, whose 
address is R. D. No. 2, Middletown, Delaware. 


2. Respondent is an individual, Walter Jones, whose address 
is Crisfield, Maryland. At the time of the transcations involved 
herein, respondent was licensed under the act. 


3. During August and September 1955, complainant sold to 
respondent four truckloads of U. S. No. 1, Size A, potatoes in 
50-pound sacks at $1.00 per hundredweight, f.o.b. complainant’s 
farm near Middletown, Delaware. Two loads of 700 sacks each 
were sold on August 30, 1955, one load containing 632 sacks 
was sold on August 31, and one load containing 700 sacks was 
sold on September 6. 


4. On or about the dates of sale, the potatoes were loaded 
at complainant’s farm on trucks furnished by respondent. Each 
load was federally inspected at respondent’s order at Middle- 
town and was certified to be U. S. No. 1, Size A. At respond- 
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ent’s direction the potatoes were transported from Middle f 
town to Canada. 


5. The total purchase price of the four loads of potatoes is 
$1,366. No part of this amount has been paid by respondent 
to complainant. 


6. The informal complaint was filed on February 15, 1956, 
which was within 9 months after the causes of action accrued, 


CONCLUSIONS 


The evidence shows that respondent came to complainant’s 
farm on or about August 30, 1955. The parties had not previ- 
ously met or had any business transactions. Complainant testi- 
fied that on August 30, 1955, respondent agreed to purchase 
two loads of potatoes at $1.00 per hundredweight, f.o.b. com- 
plaint’s farm, and that respondent later agreed to purchase 
two more loads at the same price, one on August 31, 1955, 
and the other on September 5, 1955. Respondent denied that 
he agreed to purchase the four truckloads of potatoes from 
complainant. He testified that on or about August 30, 1955, 
complainant asked him to handle complainant’s potatoes and 
that he called a Canadian broker from complainant’s home and 
arranged to sell four truckloads of potatoes for complainant to 
Canadian buyers at about 80 cents per hundredweight. Respond- 
ent testified further that the broker was to collect the purchase 
prices; that the broker was to deduct brokerage of $35 per 
load and respondent was to deduct brokerage of 70 cents per 
hundredweight: and that the net proceeds were to be paid to 
complainant. An accounting attached to respondent’s answer 
states that the four truckloads were sold for a total of $1,275.10. 

Respondent contends that the amount due complainant is only 
$20 because the buyer of one of the four loads failed to pay 
the purchase price of $347.60 and also because complainant 
failed to deliver 12 other carloads of potatoes sold by respond- 
ent as broker for complainant’s account during September 1955, 
as the result of which the buyer thereof is claiming a loss of 
$277.50, the Canadian broker is claiming brokerage of $420 and 
respondent’s brokerage is $210. 

For the purpose of showing that he would not have agreed 
to purchase the four truckloads of potatoes, respondent testified 
that the prevailing price for U. S. No. 1, Size A, potatoes be- 
tween August 30 and September 6, 1955, in the Middletown 
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area was less than $1.00 per hundredweight. Complainant tes- 
tified that his selling price during that period ranged from 
$1.00 to $1.05. Harvey George Cole, a farmer located near 
Middletown, testified that he had been selling U. S. No. 1, 
Size A, potatoes for less than $1.00 but respondent had offered 
to pay him $1.00 per hundredweight. Raymond J. Filaskey, 
another farmer also located near Middletown, testified that on 
August 31, 1955, respondent came to his farm and purchased 
68 bags of potatoes at $1.00 per hundredweight to complete a 
load obtained from complainant. This witness testified further 
that respondent said complainant had been selling potatoes to 
him. It is concluded that respondent purchased the four truck- 
loads of potatoes from complainant at $1.00 per hundredweight, 
f.o.b. complainant’s farm. 

At the oral hearing complainant denied that he authorized 
respondent to sell 12 truckloads of potatoes as broker for com- 
plainant’s account. It is concluded that respondent has failed 
to prove this claimed transaction by a preponderance of the 
evidence. 

The four truckloads of potatoes contained 2,732 50-pound 
sacks of potatoes. At the contract price of $1.00 per hundred- 
weight the total purchase price is $1,366. Respondent’s failure 
to pay this amount to complainant is a violation of section 2 
of the act. However, complainant asks for the lesser sum of 
$1,216. Reparation should be awarded complainant for $1,216, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,216, 
with interest thereon at 5 percent per annum from October 1, 
1955, until paid. 


The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5219) 


Docket No. 6832. Decided October 9, 1957. 
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Failure to Pay—tLiability 
Since respondent submitted no evidence to rebut the allegations of the 
complaint, respondent is ordered to pay to complainant the amount © 
requested. 
Mr. James E. Little, of Edinburg, Texas, for complainant. Mr. Joseph S, 7 
Ayoub, of Boston, Massachusetts, for respondent. Mr. James A. O’Don- © 
nell, Presiding Officer. : 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a F 
et seq.). In a formal complaint filed June 4, 1956, complainant 
seeks to recover $890.50, the adjusted purchase price of 350 7 
crates and 180 sacks of carrots allegedly sold to respondent [ 
March 7, 1956. 


A copy of the formal complaint and a copy of the Depart- f 
ment’s report of investigation were served upon respondent | 
on June 8, 1956. On the following day, complainant was served | 
with a copy of the report of investigation. 


Respondent’s answer to the complaint was filed July 11, 1956, ; 
and contained a request for oral hearing. Respondent avers [| 
that negotiations had been made with complainant and were 
continuing with a view to complainant’s receiving full compen- 
sation based upon oral arrangements discussed by the parties. 


An oral hearing was held at Boston, Massachusetts, on 
December 14, 1956. No witnesses appeared for complainant and 
it was not represented at the hearing. Respondent was rep- 
resented by counsel. Pursuant to written request received from 
complainant’s attorney, the presiding officer received in evi- 
dence, without objection, the deposition of H. Rouw, complain- 
ant’s general manager, and all exhibits attached thereto. At 
this point, respondent’s attorney, requested that the hearing 
be continued to a later date, pleading sudden illness overnight 
which confined his client to bed. The presiding officer there- 
upon continued the hearing to January 25, 1957, after respond- 
ent’s counsel stated for the record that such continued date was 
satisfactory to himself and his client. Written notice of the 
continued hearing was served upon respondent’s counsel on 
December 24, 1956, and upon complainant on December 26, 
1956. On December 27, 1956, the presiding officer received a 
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doctor’s certificate that respondent was under his care on De 
cember 14, 1956, being treated for an acute virus infection. 


At the continued hearing on January 25, 1957, no one ap- 
peared for either side. Accordingly, the matter is for disposi- 
tion based upon the deposition testimony of complainant’s 
H. Rouw and the Department’s report of investigation. 
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FINDINGS OF FACT 





| 1. Complainant, The H. Rouw Company, is a corporation 
' whose address is Edinburg, Texas. 








Agri-— 2. Respondent is an individual, Sidney Becker, doing busi- 
, 4998 ' ness as Becker Fruit & Produce Co., whose address is 359 
ainant | Harrison Avenue, Boston 18, Massachusetts. At the time of 
f 350) the transaction involved herein, respondent was licensed under 





yndent ; 






the act. 


; 3. On or about March 7, 1956, in the course of interstate 
epart- - commerce and by oral contract, complainant sold to respondent 
ndent f a carload of fresh carrots, PFE 61702, containing 350 crates, 
erved § Cello packed, at an agreed price of $2.25 per crate, f.o.b. ship- 
ping point, and 180 sacks at an agreed price of $1.35 per sack, 
f.0.b. shipping ploint, plus $60 topice, for a total invoice price 
of $1,090.50. 


4. On or about March 8, 1956, complainant shipped from 
Edinburg, Texas, to respondent at Boston, Massachusetts, the 
kind, quality and size of carrots called for by the contract be- 
tween the parties, and in the manner agreed upon. 
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rep- 5. Respondent accepted the shipment of carrots upon arrival 
from at Boston, Massachusetts, and, after receiving from complain- 
Cv ant an allowance of $200 in connection with a previous ship- 
lain- ment of cauliflower, respondent gave complainant a check dated 
Bw: April 16, 1956, in the amount of the adjusted purchase price, 
ight $890.50. Payment of this check was rejected by the bank 
saa because of insufficient funds. 

ond- 6. There is now due and owing to complainant from respond- 
was ent the amount of the adjusted purchase, $890.50, no part of 
the | which has been paid. 

| 26, 7. The formal complaint was filed on June 4, 1956, which 






da was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


In the absence of any proof whatever on respondent’s part 
either to rebut the facts alleged in the complaint or to refute 
the testimony of complainant’s deposition witness, H. Rouw, 
Wwe can only conclude, based upon its undisputed evidence of 
record, that complainant is entitled to an award of reparation 
in the amount sought. 

Respondent’s failure to pay promptly to complainant the 
adjusted amount due in connection with the sale of the carload 
of carrots is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $890.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $890.50, with interest, there- 
on at the rate of 5 percent per annum from April 1, 1956, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5220) 


ELI SMITH v. Hy FISHER. PACA Docket No. 6807. Decided 
October 9, 1957. 


Counterclaim—Prior Shipment 


The only questions in issue are those raised in the counterclaim. Since the 
evidence shows no breach of contract on the part of complainant in 
connection with the prior shipment, respondent is ordered to pay to 
complainant the amount in controversy and the counterclaim is dis- 
missed. 


. W. M. White, Jr., Southern Traffic Bureau, of Harlingen, Texas, for 
complainant. Mr. William D. Morgan, Produce Dealers’ Traffic Serv- 
ice, of Minneapolis, Minnesota, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 4, 1956, 
complainant alleges that he sold to respondent in July 
1955 a truckload of watermelons consisting of 29,670 
pounds, at an agreed price of $1 per cwt., plus complain- 
ant’s advance to the trucker of $100 on the freight, for a 
total f.0.b. invoice price of $396.70. Complainant further alleges 
that he shipped to respondent on July 6, 1955, the kind, quality, 
and size of watermelons called for by the contract; that upon 
arrival respondent accepted the melons in compliance with the 
contract but has failed and refused to pay the agreed purchase 
price, having paid complainant only $178; and that there re- 
mains a balance due complainant of $218.70. 


A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on May 25, 1956. A copy of the report of investigation was 
served upon complainant’s representative on May 28, 1956. 
Respondent filed an answer to the complaint on June 11, 1956, 
admitting the contract as alleged and admitting that complain- 
ant made delivery in accordance with contract terms. 


As a defense respondent in effect asserts a counterclaim in 
his answer based upon an alleged breach of warranty on the 
part of complainant in connection with a carload shipment of 
watermelons purchased by respondent on July 5, 1955. Re- 
spondent denies that he owes complainant the amount claimed 
or any other sum, and explains his deduction from the invoice 
price of the truckload of watermelons as an offset for damages 
sustained by him on the carload shipment of watermelons. 


Since the amount claimed in this proceeding is less than 
$500, the issues are being determined under the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Under this procedure, complainant filed an open- 
ing statement on June 25, 1956. Respondent did not file an 
answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Eli Smith, whose address 
is P. O. Box 1829, Harlingen, Texas. At the time of this 
transaction, complainant was licensed under the act. 


2. Respondent is an individual, Hyman D. Fisher, doing 
business as Hy Fisher, whose address is 604 3rd Avenue North, 
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Minneapolis, Minnesota. At the time of this transaction, re 
spondent was licensed under the act. 


38. On or about July 5, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Black Diamond watermelons, at an agreed price 
of 90 cents per cwt., f.o.b. loading point in the State of Texas, 


4. Complainant shipped on July 5, 1955, from Palestine, 
Texas, to respondent at Minneapolis, Minnesota, a carload of 
watermelons contained in car PFE 14167, and weighing 24,300 
pounds. The shipment arrived on July 11 and _ respondent 
accepted the melons and paid complainant the full invoice price 
therefor. 


5. A Federal inspection at Minneapolis, Minnesota, made at 
9 am., on July 18, 1955, showed the following as to condition 
of the watermelons contained in car PFE 14167: 


“Average 70% damage by Anthracnose in various stages, 
mostly in early stage. Remainder of melons are firm and 
fairly bright to bright appearance.” 


6. On or about July 6, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of Black Diamond watermelons weighing 29,670 
pounds, at an agreed price of $1 per cwt., plus an advance 
by complainant to the trucker of $100 on the freight, or an 
f.o.b. invoice price of $396.70. 


7. Complainant shipped on July 6, 1955, from loading point 
in the State of Texas to respondent at Minneapolis Minnesota, 
a truckload of wetermelons in compliance with contract terms. 


8. Respondent accepted the truckload of melons upon arrival 
at destination and subsequently remitted to complainant the 
sum of $178, or $218.70 less than the invoice price of the 
watermelons, 


9. An informal complaint was filed on August 22, 1955, 
which was within 9 months after accrual of the cause of action. 
CONCLUSIONS 


The parties are in complete agreement with respect to the 
terms of the contract involving the truckload shipment of 
watermelons which is the basis of the complaint in this case. 
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Respondent also agrees that complainant delivered watermelons 

in compliance with the contract. The real dispute concerns 
respondent’s “set-off” against the purchase price of the water- 
melons for damages allegedly sustained by him on a carload 
shipment of watermelons purchased from complainant the day 
before this transaction. Respondent accomplished the set-off 
by deducting the full invoice price of the carload shipment 
of watermelons from the amount due complainant for the 
purchase price of the truckload of watermelons. Respondent 
contends that he was damaged in the full amount of the 
invoice price of the carload shipment. 


It is complainant’s position that because respondent accepted 
and paid for the carload of watermelons without complaint at 
that time or within 24 hours after arrival, he should not now 
be permitted to assert a claim for alleged damages in con- 
nection with the prior transaction. 


Complainant’s contention is entirely without merit. Under 
the Uniform Sales Act, the acceptance of goods by a buyer 
does not discharge the seller from liability for breach of any 
promise or warranty in the contract of sale, provided notice 
is given the seller of the breach of contract or warranty com- 
plained of within a reasonable time. See also Quality Potato 
Co. v. Cooney & Korshak, 13 A.D. 1104. The 24-hour rule pro- 
vided in section 46.2(r) of the regulations (7 CFR 46.2(r)) 
is applicable only with respect to the time for giving notice 
of rejection. That definition of “reasonable time” is not ap- 
plicable in determining the time within which notice of a claim 
for damages may properly be given. The reduced remittance 
for the truckload shipment of watermelons was mailed to com- 
plainant within a week after arrival of the two shipments, to- 
gether with respondent’s letter setting forth his claim for 
damages on the carload shipment and his explanation of the 
set-off. This was notice within a reasonable time of such claim. 


The questions to be determined are (1) whether complainant 
is chargeable with a breach of warranty in connection with the 
carload shipment of watermelons, and (2) if so, what dam- 
ages respondent suffered as a result of such breach of the 
contract. It is respondent’s contention that the watermelons 
shipped in car PFE 14167 were not in suitable shipping con- 
dition at the time of shipment. Since this was an f.o.b. con- 
tract, complainant warranted that the matermelons would be 
in suitable shipping condition at the time they were loaded 
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and shipped from the State of Texas. Section 46.24(j) of th 
regulations defines “suitable shipping condition,” in relation) 
to direct shipments, to mean that the produce, at the time off 
billing, is in a condition which, if the shipment is handled under} 
normal transportation service and conditions, will assure def 
livery without abnormal deterioration at the destination speci-} 
fied in the contract of sale. 


There is no evidence that transportation service and con. 
ditions were other than normal. The only evidence of the 
condition of the watermelons upon arrival at destination on 
July 11 is the report of an inspection made by the Westen 
Weighing and Inspection Bureau, which noted only 4 melons 
in the top layers showing Anthracnose decay in early stages, 
On July 12, and more than 24 hours after arrival of the ship. 
ment, the report indicates that with 100 melons removed from 
the car “most visible melons” showed Anthracnose decay in 
early stages. On July 13, a Federal inspection was made which 
disclosed an average of 70 percent damage by Anthracnose, 
mostly in early stages. According to the Department’s Miscel- 
laneous Publication No. 292, entitled “Market Diseases of Fruits 
and Vegetables, Crucifers and Cucurbits,” Anthracnose, which 
is a disease of field origin, requires about a 5-day incubation 
period under the most favorable moisture and temperature 
conditions before it shows up. These melons were shipped from 
Palestine, Texas, on July 5 and arrived at Minneapolis on July 
11, 1955. The inspections of the matermelons on July 12 and 
July 13 do not establish that the melons were abnormally de 
teriorated upon arrival, for Anthracnose is a virulent disease 
which spreads rapidly under certain moisture and temperature 
conditions. From the evidence, we must conclude that the 
watermelons were not abnormally deteriorated upon arrival at 
Minneapolis. Accordingly, there was no breach of the suitable 
shipping condition warranty. 


Respondent accepted the carload of watermelons in question} 
and thus became liable for the purchase price, which he has} 
paid in full. Since there is no evidence of a breach of the 
contract by complainant in connection with the carload ship 
ment, respondent was not entitled to offset his damages in that 
transaction when remitting for the truckload shipment of water- | 
melons. Therefore, respondent’s counterclaim should be dis- 
missed. Respondent is indebted to complainant for the balance 
of the purchase price of the truckload of melons, amounting to 
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$218.70. His failure to pay this sum promptly was in violation 
of section 2 of the act. Complainant should be awarded repa- 
ration in the amount of $218.70, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $218.70, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1955, until paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5221) 


LIEBERMAN & MARGULIS v. LOUIS FARLEY. PACA Docket No. 
6935. Decided October 10, 1957. 


Counterclaim—Lack of Acceptable Proof 


Respondent failed to submit acceptable proof to support the allegations of 
the counterclaim and the counterclaim is dismissed. Since the produce 
met the specifications of the contract, respondent is liable for the con- 
tract price. 

Complainant pro se. Mr. Philip T. Feiring, of New York, New York, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 24, 1956, 
complainant seeks to recover from respondent the sum of 
$1,025.35, the purchase price of a truckload of fruit, consisting 
of cherries, plums and grapes, allegedly sold to respondent on 
June 24, 1956. 

A copy of the Department’s report of investigation was served 
upon complainant by registered mail on November 30, 1956. 
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On the same day, a copy of the report of investigation and a 
copy of the formal complaint were served by registered mail 
upon respondent. 


Respondent filed an answer to the formal complaint on De- 
cember 20, 1956, denying generally the material allegations of 
the complaint. The answer contained a counterclaim for $1,000, 
which sum represents damages claimed to have been sustained 
as a result of complainant’s alleged breach of contract. Re- 
spondent alleges that complainant represented the cherries to 
be of “extra fine quality out of railroad car,” whereas, in fact, 
the cherries were of an inferior and lower grade quality. 
Respondent requested an oral hearing. 


An oral hearing was held at New York City on May 10, 
1957. Two witnesses appeared and testified, one for each side. 
Respondent was represented by counsel. 


FINDINGS OF FACT 


1. Complainant, Lieberman & Margulis, is a partnership 
composed of Abraham Lieberman, Louis Lieberman, and Morris 
Margulis, whose address is 215 Miller Street, Newark, New 
Jersey. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent is an individual, Louis Farley, whose address 
is 60 Terminal Market, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about June 24, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of fruit, consisting of cherries, plums and grapes, as 
follows: 


Packages Price Per 

of Fruit Brand Size Package Total Price 
20 Cherries Streamline 10-1/2 $6.05 $ 121.00 
20 Cherries Streamline 11 5.90 118.00 
87 Cherries Calex Steindorf 6.80 251.60 
17 Cherries Calex Dorrance 6.75 114.75 
20 Cherries Garden Valley 12 5.00 100.00 
20 Plums Penryn 4/5 2.90 58.00 
40 Grapes 5.30 212.00 
20 Plums Penryn 5/5 2.50 50.00 


$1,025.35 
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4. The 20 packages of Garden Valley cherries sold to re- 
spondent had been purchased by complainant at New York 
City on or about June 22, 1956. The balance of the cherries 
sold to respondent by complainant were out of car REX 7277, 
which car was shipped from Santa Clara, California, on or 
about June 19, 1956, and arrived at Newark, New Jersey, on 
or about June 24, 1956. 


5. On June 24, 1956, at 10:00 a.m., the cherries in car REX 
7277 were inspected by the Simpson Inspection Service and 
were certified as containing an average of less than 1% decay. 
The fruit was described as being “Fairly good to good quality. 
Clean. Well formed and sized. Mature. Firm ripe. Range 
10 to 40% dark red color, balance pale to medium red color. 
Stems green and well attached. A few show moderate scars.” 


6. On June 24, 1956, respondent accepted the fruits in com- 
pliance with the contract of sale between the parties and 
trucked it from Newark, New Jersey, to respondent’s place 
of business at Brooklyn, New York. 


7. There is now due and owing to complainant from re- 
spondent the agreed purchase price for the truckload of fruit, 


$1,025.35, no part of which has been paid. 


8. The formal complaint was filed September 24, 1956, 
which was within 9 months from the time the cause of action 
occrued. 


CONCLUSIONS 


There is no dispute concerning the plums and grapes involved 
in the shipment. As to these two items, respondent acknowl- 
edges his indebtedness to complainant in the amount of their 
purchase price, $320. 

The parties are in sharp dispute, however, with respect to 
the cherries. Respondent contends that the cherries were those 
purchased by complainant from a dealer in New York City 
rather than from a fresh car as called for by the agreement 
between the parties. According to respondent, he found the 
cherries ripe and rotten and so informed complainant’s Abe 
Lieberman, who instructed respondent to get rid of the fruit 
as best he could. Respondent testified that upon resale of the 
114 packages of cherries, he realized an average of $2.60 per 
box, or a loss of approximately $400, plus an additional profit 
loss of approximately $57. 
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Complainant’s Abe Lieberman testified that all of the cherries, 
except for the 20 packages of Garden Valley brand which he 
informed respondent were purchased in New York City, were 
fresh out of a railroad car on the day sold. This witness also 
testified that no complaint was received from respondent until 
about 10 days or two weeks after the transaction. 


A Department investigator made an examination of com- 
plainant’s records relating to cherries handled during the time 
in question (Inv. Rep. Ex. 3). In summary, the investigator 
reported as follows: 

“Thus, according to complainant’s records relating to 
cherries on Thursday, June 21 it purchased only 20 cher- 
ries which corresponded to any of the sizes sold to re- 
spondent, and at the close of business on Friday, June 22 
it had only 4 packages of cherries left on hand. Its records 
also show of the 210 purchased in New York City on 
Friday, June 22 only the 81 lot (Garden Valley 12 Row) 
corresponded as to both brand and size to any of the 
cherries purchased by respondent on June 24. In addition, 
with the exception of the 20 packages (Garden Valley 12 
Row), all other marks of cherries as indicated by the 
original sales ticket sold to respondent correspond to 
brands and sizes listed on the invoice for car REX 17277.” 


The Department’s investigation clearly supports complain- 
ant’s testimony that with the exception of the Garden Valley 
brand, all other cherries were fresh out of car REX 7277 on 
the day sold to respondent, June 24, 1956, and it is so con- 
cluded. In view of this conclusion, it is immaterial whether 
the cherries actually were unloaded from the car, or from 
complainant’s storage, to respondent’s truck. 

Apart from Louis Farley’s testimony, respondent offered no 
proof to support his contention that the cherries were ripe and 
rotten upon delivery. Such evidence is insufficient to overcome 
the testimony of complainant’s Abe Lieberman that he found 
the cherries to be of good quality, and the inspection referred 
to in Finding of Fact No. 5, made on the very day of the 
sale, which reported the fruit as containing an average of less 
than 1% decay. Respondent’s testimony on resale prices 
realized (“‘. .. there was 114 boxes, and they averaged me 
$2.60 a box .. .”) is of such vagueness and generality as not 
to be persuasive. Certainly, where a party claims an inferior 
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grade of merchandise was received and asserts a counterclaim 
for resulting damages, as does respondent here, then such party 
has a duty and obligation to submit reliable and convincing 
evidence to establish his position. Acceptable proof would in- 
clude names of buyers and specific prices received upon resale, 
information as to the times, places and manner of such releases, 
and evidence as to official market price quotations. No such 
information is of record. 


Abe Lieberman testified respondent made no complaint until 
about 10 days or two weeks after the sale. Respondent testi- 
fied that he complained to Abe Lieberman over the telephone 
at 2:00 a.m. on June 25, 1956; that he telephoned again at about 
5:30 a.m. the same morning and talked with one of the com- 
plainant’s bookkeepers; and that a little later on the same 
morning at the auction sales in New York City, Abe Lieberman 
instructed him to “Do the best you can and get rid of them” 
(T. pp. 21 and 22). We find it impossible to reconcile this 
testimony of respondent with the information he furnished 
the investigator in early September 1956. At that time, ac- 
cording to the investigator, respondent advised that he called 
complainant at about 7:00 a.m. on Monday, June 25, 1956, and, 
after complaining about the ripeness and decay, Mr. Lou's 
Lieberman told him an adjustment would be made on the sell- 
ing prices of the cherries (Inv. Rep. Ex. 3, p. 1). 

It is significant that at this interview which took place not 
long after the date of the transaction, and at a time when 
memory was far more fresh than at the hearing on May 10, 
1957, respondent made no mention whatever of talking with 
Abe Lieberman or receiving instructions from him to resell 
the cherries. Respondent referred only to Louis Lieberman. 
In view of this inconsistency which remains unexplained and 
is nowhere clarified in the record, we accept complainant’s 
version that no complaint was received and no objection made 
by respondent until some 10 days or two weeks after the date 
of sale. 

Respondent’s failure to pay to complainant the agreed pur- 
chase price of $1,025.35 for the cherries, plums and grapes, is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount with interest. It follows that there 
is no basis for respondent’s counterclaim, and it should be 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,025.35, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1956, until paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 5222) 


JULIUS PELLER v. BONNIE BEE SUPER Foop MArtT, INc. PACA 
Docket No. 6830. Devided October 10, 1957. 


Acceptance—Liability—Defects Caused 
By Mishandling 
The defects in excess of the tolerance permitted for U.S. No. 1 resulted 
from the mishandling of the produce after delivery to respondent. As 
there was no breach of contract on the part of complainant, respondent 
is liable for the amount claimed. 
Complainant pro se. Mr. Bernard J. Bruno, of Melrose Park, Illinois, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). It is alleged in a formal complaint which was filed 
with the Department on May 24, 1956, that complainant sold 
811 crates of U. S. No. 1, McIntosh apples to respondent for 
a total price of $777.50, f.o.b. complainant’s farm at Grand 
Junction, Michigan; that apples complying with the contract 
specifications were delivered to respondent at complainant’s 
farm and were hauled away in trucks hired by respondent; 
that after accepting the commodity, respondent notified com- 
plainant that it would not use the apples; and that respondent 
has failed and refused to pay complainant for the apples. 
Complainant claims reparation in the amount of $777.50, less 
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$70.40 which complainant admits owing respondent in con- 
nection with a previous transaction. 

A copy of the complaint and a copy of the report of investi- 
gation made by the Department were served on respondent by 
registered mail on June 25, 1956. A copy of the report of in- 
vestigation was served on complainant on June 23, 1956. Re- 
spondent’s answer was filed on July 10, 1956. 

Respondent admits purchasing the apples from complainant, 
but denies that the apples delivered were of the kind, grade or 
quality specified in the contract. Respondent contends that the 
apples were found to be of a lower grade than that specified 
in the contract of sale, for which reason respondent refused 
the shipment and so informed complainant. Respondent denies 
being indebted to complainant for any amount on account of 
this transaction, but admits that complainant owes it $70.40 
from a previous transaction. Respondent also makes counter- 
claim for $85.53 for handling, inspection and one month’s 
storage paid on the apples. 

An oral hearing was held at Chicago, Illinois, on November 
29, 1956. Julius Peller appeared without counsel and testified 
in his own behalf. Respondent was represented by counsel and 


the testimony of Don Dinges, Paul Stelter, Ed Keller and John 
Gustainis was presented for respondent. Briefs were filed by 
both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Julius Peller, whose post 
office address is Route No. 2, Grand Junction, Michigan. At 
the time of the transaction involved in this complaint, com- 
plainant was not licensed under the act. 


2. Respondent, Bonnie Bee Super Food Mart, Inc., is a 
corporation whose address is 1800 Main Street, Melrose Park, 
Illinois. At the time of the transaction involved in this com- 
plaint, respondent was licensed under the act. 


3. On or about September 21, 1955, in the course of inter- 
state commerce, complainant contracted to sell to respondent 
250 crates of U.S. No. 1, McIntosh apples at the agreed price 
of $2.00 per crate, f.o.b. complainant’s farm at Grand Junction, 
Michigan. An additional charge of 50¢ was to be made for each 
crate, 40¢ of which was to be refunded when the empty con- 
tainers were returned to complainant. On or about Septem- 
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ber 28, 1955, the original order was increased by 61 crates on 
the same terms and at the same prices as the original contract 
of sale. The total sale price of the 311 crates of apples, includ- 
ing the crate deposit, was $777.50. 


4. On or about October 1, 1955, complainant delivered 311 
crates of McIntosh apples to respondent in compliance with 
the contract of sale. The apples were loaded into a truck hired 
by respondent. On respondent’s order, the apples were hauled 
to a cold storage warehouse in the vicinity of Sodus, Michigan, 
where they were stored for respondent’s account. Respondent 
paid the cold storage warehouse one month’s storage charges 
on the apples. 


5. On or about October 10, 1955, on respondent’s order, the 
apples were inspected by a Fedcral inspector whose certificate 
of inspection reads, in part, as follows: 


“Size: Generally range from 214 to 314, mostly 214 to 234 
inches, undersized within tolerance. 


“Quality and Condition: Stock firm to hard, mostly firm, 
clean and fairly well formed, from 25% to full, mostly 
25% to 50% characteristic red color. From 5% to 18%, 
average 14% defects, consisting mainly of bruising, cuts 
and undercolor. No decay. 


“Grade: Fails to grade U. S. No. 1, account of grade de- 
fects in excess of the tolerance.” 


6. On or about October 10, 1955, respondent notified com- 
plainant by letter that it was unable to use the apples because 
they were below the No. 1 grade specified in the contract. Re- 
spondent made demand on complainant for $70.40 credit due 
on returned crates from a previous transaction, $31.10 for 
hauling, $4.67 for inspection, and $49.76 for one month’s cold 
storage charges, or a total of $155.98, which demand has not 
been satisfied. 


7. On or about January 23, 1956, the cold storage ware- 
house notified both complainant and respondent that unless 
the storage charges were paid on the apples within two weeks, 
they would be sold for storage charges. No charges were paid 
and the cold storage warehouse sold the apples for a total of 
$152.50. After deducting $61.11 for storage up to February 1, 
1956, the balance of $91.39 was remitted to respondent. 
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8. Complainant is indebted to respondent for $70.40 for 
credits on 76 empty crates returned in connection with a previ- 
ous transaction between the parties. 


9. Respondent has not paid complainant any part of the 
purchase price of the apples involved in this proceeding. 


10. The formal complaint was filed on May 24, 1956, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


At the time the contract of purchase and sale was entered 
into, it was contemplated by the parties that the apples, which 
were purchased in Michigan, would end their transit, after 
purchase, in respondent’s retail store located in Melrose Park, 
Illinois, or respondent’s branch store in Wisconsin. Accordingly, 
it is clear that this was a transaction in interstate commerce 
as defined in section 1(8) of the act, even though, because of 
respondent’s rejection of the apples, the commodity never 
moved out of the State of Michigan. 


Respondent examined some apples in complainant’s shed 
before placing his original order for 250 crates. However, 
there were many hundreds of crates of apples in the warehouse 
at the time and no part of the entire mass was picked out and 
set aside for respondent at the time of his inspection. Moreover, 
it does not appear that respondent depended upon his inspec- 
tion of the apples in making the purchase. He insisted that 
he wanted only U.S. No. 1 grade apples, and complainant 
assured him that they were U.S. No. 1’s. Moreover, complain- 
ant agreed to grade the apples for size before delivering them 
to respondent. Respondent had no opportunity to inspect the 
61 crates of apples which were added to the order on September 
28, 1955. In his invoice, complainant described the 311 crates 
of apples delivered to respondent as U.S. No. 1, McIntosh 
apples. It is concluded, therefore, that the apples were sold 
by description and not on the basis of the buyer’s inspection. 


The apples were delivered to respondent at complainant’s 
packing shed in Grand Junction, Michigan. The commodity 
was loaded aboard a truck hired by respondent and hauled to 
Sodus, Michigan, where it was unloaded and placed in cold 
storage for respondent’s account. Respondent paid one month’s 
cold storage charges on the apples. The unloading of the apples 
and placing them in cold storage were acts of dominion over 
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the shipment sufficient to constitute acceptance. Having ac- 
cepted the commodity, respondent is liable for the purchase | 
price, but may set off any damages which may have accrued [| 
as the result of any breach of contract by complainant. 

It is respondent’s contention that complainant breached the © 


contract by failing to deliver U.S. No. 1 grade apples. The | 
evidence presented by respondent to prove that the apples were | 
not of the grade contracted for consisted of the testimony of | 
the two truck drivers who hauled the load from complainant’s [| 
farm to the cold storage plant, and the testimony of Ed Keller | 
and John Gustainis, who saw only one selected crate of the 
apples which the drivers had removed from the load. None 
of these witnesses professed to have any detailed knowledge of 
the United States grading standards for apples, although all 
of them had considerable experience either in hauling or in 
trading in apples. The principal objection raised by these wit- 
nesses was that the apples were not uniform in size and that 
there were many small apples in the lot. They also objected 
to the color of the apples. 

Respondent also introduced the certificate of inspection which 
is described in Finding of Fact No. 5. This official Federal 
inspection was made on October 10, 1955, which was 10 days 
after the apples had been placed in cold storage. Respondent 
testified that this was the earliest date on which he was able 
to get an inspector to examine the apples. It is to be noted 
that the Federal insptctor found the size of the apples to con- 
form to the standards for U.S. No. 1 apples, and found under- 
sized apples to be within tolerance. This discredits the testi- 
mony of respondent’s witnesses that the apples were not of 
proper size for U.S. No. 1 grade. 


The apples failed to grade U.S. No. 1 on October 10 because 
of grade defects in excess of tolerance. The tolerance permitted 
for grade defects is ten percent of the lot (7 CFR 51.310), 
whereas the inspector found an average of 14% grade defects 
in these apples. lt is to be noted that the grade defects were 
found to consist mainly of bruising, cuts and undercolor. The 
question to be determined is whether these factors, particularly 
the cuts and bruising, were necessarily present in the apples 
at the time they were delivered to respondent’s truck drivers. 


There is evidence in the record to show that the truck drivers 
mishandled the apples, both in loading them at complainant’s 
farm and in unloading them at the cold storage warehouse. 
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Complainant testified that he found it necessary to warn the 
truck drivers against their rough handling of the apples dur- 
ing the loading operation. One of the truck drivers admitted 
that three or four of the crates were smashed in loading the 
truck and that ten more were smashed in the unloading opera- 
tion at the cold storage plant. This rough handling of the 
commodity could well account for the four percent defects in 
excess of tolerance which the inspector found in the apples. 


It is concluded that the evidence in the record is insufficient 
to show that the apples were not U.S. No. 1 grade when they 
were delivered to respondent’s truck drivers at complainant’s 
packing shed. On the contrary, the evidence indicates that the 
defects in the apples consisting of cuts and bruises, which were 
in excess of the tolerance permitted for U.S. No. 1 grade, 
resulted in large part from the mishandling of the apples after 
they were delivered to respondent. Respondent has failed to 
prove any breach of warranty on complainant’s part. 


Respondent’s counterclaim for handling, inspection fee and 
one month’s cold storage charges is dependent upon proof of a 
breach of warranty by complainant. It having been concluded 
that respondent has failed to prove any such breach of war- 
ranty, the counterclaim should be dismissed. However, re- 
spondent may set off against the contract price of $777.50 the 
sum of $70.40 which complainant admits owing respondent in 
connection with another transaction, leaving $707.10 due and 
owing from respondent to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $707.10, plus 
interest at the rate of 5 percent per annum from November 
1, 1955, until paid. 

The counterclaim is dismissed. 

The facts and circumstances of this case as herein reported 
shall be published. 

Copies of this order shall be served upon the parties. 
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(No. 5223) 


POWELL RANCH v. BECKER FRUIT & PRODUCE Co. PACA Docket 
No. 6895. Decided October 10, 1957. 


Rejection Without Reasonable Cause—Damages 


Complainant exercised prompt and prudent diligence in handling the produce 
after respondent’s rejection and is awarded damages amounting to the 
difference between the purchase price and the net proceeds recovered 
on resale. 


Forslund & Wilson, of Stockton, California, for complainant. Mr. Joseph S. 
Ayoub, of Boston, Massachusetts, for respondent. Mr. John C. Chernaus- 
kas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 20, 


1955. The formal complaint was filed on June 14, 1956. 
Complainant seeks an award of reparation in the amount of 
$794.27, which is alleged to be the balance due on the agreed 
purchase price and accrued expenses of two cars of potatoes 
sold to respondent on September 1, 1955. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on September 11, 1956. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent cn September 12, 1956. 


Respondent filed an answer on October 10, 1956, denying all 
material allegations of the complaint. Respondent alleges in 
his answer that complainant made false representations and 
warranties as to the quality of the potatoes both as to type and 
condition. An oral hearing, requested by respondent, was set 
for March 15, 1957, but was cancelled after respondent advised 
that he would not make an appearance. Accordingly, the case 
was handled under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Complainant re- 
quested that his verified complaint and exhibits attached thereto 
be considered as his opening statement. No answering state- 


ment or statement in reply was filed. 
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FINDINGS OF FACT 


1. Complainant is an individual, E. W. Powell, doing busi- 
ness aS Powell Ranch, whose address is 1010 West Pine Street, 
Lodi, California. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Terminal, Boston, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


8. In the course of interstate commerce, on or about Sep- 
tember 1, 1955, complainant sold to respondent a carload of 
860 sacks of U.S. No. 1, Size A potatoes at $1.60 per sack, 
less 10 cents per sack discount, or $540.00, f.o.b. Stockton, 
California, and on or about September 2, 1955, a carload of 
360 sacks of U.S. No. 1, Size A potatoes at $1.60 per sack, less 
10 cents per sack discount, or $540.00, f.o.b. Terminous, Cali- 
fornia, 


4. On or about September 1, 1955, car SFRD 35706 con- 
sisting of 360 sacks of potatoes, and on or about September 2, 
1955, car PFE 3743 consisting of 360 sacks of potatoes meet- 
ing the specifications of the contract were shipped by com- 
plainant from the State of California to Boston, Massachusetts, 
where they were rejected by respondent. 


5. After respondent’s rejection of the potatoes, they were 
diverted by complainant to the Mutual Produce Company, Inc., 
Boston, Massachusetts, for resale. This company sold the 
potatoes in car PFE 3743 for the net sum of $287.69. Said 
company also advised complainant that the market for potatoes 
of the type involved herein was at a standstill and that it would 
not handle the potatoes in car PFE 35706. Complainant sub- 
sequently abandoned the potatoes in this car to the carrier 
and incurred a sampling fee of $1.96. 


6. The total purchase price of the two cars of potatoes is 
$1,080 and expenses incurred thereon were $1.96. The net sum 
of $287.69 was received on the resale of the potatoes in car 
PFE 3743. The potatoes in car PFE 35706 were abandoned 
and were a total loss. There is due and owing complainant 
from respondent on the two cars of potatoes the sum of $794.27. 


7. The informal complaint was filed on September 20, 1955, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$794.27, representing the difference between the contract price 
of the two carloads of potatoes plus accrued expenses and the 
amount received by complainant after the sale and accounting 
of said potatoes. Respondent admits the purchase of the 
potatoes at the prices specified in the complaint. However, 
respondent rejected the potatoes on the alleged grounds that 
they “were not in accordance with the type nor of the descrip- 
tion as negotiated between the parties.” 

The potatoes were sold to respondent on an f.o.b. shipping 
point basis. Federal inspections made at shipping point on 
August 31, 1955, on car SFRD 35706 and September 2, 1955, 
on car PFE 3743 showed that the potatoes in both cars met 
all requirements of U.S. No. 1, Size A potatoes. 

The only point at issue appears to be whether the potatoes 
shipped by complainant to respondent were in accordance with 
the type and the description of the potatoes negotiated between 
the parties. Although, in his answer, respondent contends the 
potatoes shipped to him were not correct as to type and de- 
scription, he has submitted no evidence in support of this con- 
tention. In view of respondent’s failure to substantiate his 
allegations with any semblance of evidence, we must conclude 
that the potatoes shipped by complainant complied fully with 
the agreed specifications of the contracts and that respondent’s 
rejection of said potatoes was without reasonable cause and 
in violation of section 2 of the act. 

After respondent’s rejection, complainant diverted the 
potatoes to the Mutual Produce Company, Inc., for sale for 
complainant’s account. The potatoes in car PFE 3743 were 
sold for a net amount of $289.69 or $252.31 less than the agreed 
purchase price of $540. 

While in the process of selling the potatoes in car PFE 3743, 
the said Mutual Produce Company, Inc., advised complainant 
that it was having difficulty selling them since the market for 
potatoes of this type was almost at a standstill and it requested 
complainant to divert the potatoes in car PFE 35706 elese- 
where because it would be unable to handle them. Complainant 
subsequently abandoned these potatoes to the carrier and in- 
curred a sampling fee of $1.96. 

From the evidence of record, and there being no evidence 
to the contrary, it appears that complainant exercised prompt 
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and prudent diligence in handling the potatoes after respond- 
ent’s rejection. The measure of damages, therefore, is the 
difference between the agreed purchase price of the two car- 
loads of potatoes, $1,080, plus the $1.96 sampling fee and the 
net proceeds recovered on resale amounting to $287.69, or 
$794.27. Reparation in this latter amount, with interest, should 
be awared complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $794.27, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 


paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5224) 


L. CHIRON Co. v. BECKER FRUIT & PRODUCE Co. PACA Docket 
No. 6912. Decided October 11, 1957. 


Consignment—Admission of Liability 


Respondent submitted no evidence to justify his action in failing to remit to 
complainant the net proceeds of this consignment transaction. 


Mr. Herbert Abrams, of Boston, Massachusetts, for complainant. Mr. Joseph 


S. Ayoub, of Boston, Massachusetts, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on October 15, 1956, com- 
plainant alleges that respondent failed to pay for a truckload of 
onions consigned to respondent in August 1956 to be sold for 
complainant’s account. Complainant seeks reparation in the 
amount of $1,146.73. 

A copy of the complaint and a copy of the report of inverti- 
gation made by the Department were served upon respondent 
on October 25, 1956. A copy of the report of investigation was 
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served upon complainant on October 24, 1956. Respondent filed 
an answer to the complaint on November 23, 1956, in which 
he admits that the onions were consigned to him to be sold 
for complainant’s account. While respondent denies that he has 
violated section 2 of the act, he does not deny that he failed 
to remit the proceeds of the sale of the onions to complainant. 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. In February 1957, the presid- 
ing officer scheduled the hearing for 10 a.m. on April 26, 1957, 
in the Federal Building, Boston, Massachusetts. Thereafter, 
respondent’s attorney notified the presiding officer that respond- 
ent would not appear or further contest the matter beyond 
the scope of the answer filed in the case. Accordingly, the con- 
troversy is being determined under the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
Under this procedure, complainant requested that the verified 
complaint and attached exhibits be considered as its opening 
statement. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Abe Chiron 
and Isadore Chiron, doing business as L. Chiron Co., whose 
address is Florida, New York. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
this transaction, respondent was licensed under the act. 


3. On or about August 3, 1956, in the course of interstate 
commerce and by oral contract, complainant consiged to re- 
spondent to be sold for complainant’s account a truckload of 
yellow onions consisting of 650 bags, 50 pounds each. The 
onions were shipped from loading point in the State of New 
York to respondent at Boston, Massachusetts, in a truck oper- 
ated by Dolfini & Hill Produce Trucking of Florida, New York. 


4. Upon arrival of the onions at destination, the respondent 
accepted the same and disposed of the onions at prices ranging 
from $1.25 to $3.00 per bag. Subsequently, respondent rendered 
an account sales showing gross receipts of $1,311.65. Expenses 
of sale, including 7 percent commission, totaled $164.92, leav- 
ing net receipts from the sale of the onions of $1,146.73. 
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5. Respondent has not remitted the net receipts from the 
sale of the onions, or any part thereof, to complainant. 





6. The formal complaint was filed on October 15, 1956, 
which was within 9 months after the cause of action accrued. 







CONCLUSIONS 


From the record in this case, there is actually no dispute 
between the parties with respect to the transaction. In his 
answer respondent admits that the onions were consigned to 
him to be sold for complainant’s account, and he does not deny 
his failure to remit the proceeds of sale after the onions were 
disposed of. In paragraph 6 of the answer, respondent attempts 
to set forth some sort of general complaint, in that he states 
“that said articles and goods referred to in the bill of com- 
plaint were not in exact conformance and condition as agreed 
upon by the complainant.” This is too vague to constitute a 
legitimate complaint as to the onions consigned, and, indeed, 
there is no evidence that they were represented as anything 
more than a truckload of yellow onions. In any event, since 
this apparently was a blanket consignment agreement, with no 
special instructions or restrictions to the consignee, we fail 
to see how respondent could have been damaged in the trans- 
action. 


The only other attempt to explain or defend his actions in 
failing to pay for the shipment of onions is respondent’s claim 
that the parties were “in the process of negotiations regard- 
ing this claim and that at present the difficulty that had been 
experienced between them has been narrowed down to minor 
issues, wherefore the respondent respectfully submits that the 
issues specified in the bill of complaint have been, or are, in 
the process of being adjusted.” This, of course, is no defense 
and respondent has submitted no evidence which would justify 
his action in failing to remit to complainant the net proceeds 
from the sale of the onions in question. 


Respondent’s failure promptly to pay complainant the net 
proceeds of $1,146.73 is in violation of section 2 of the act. 
Complainant should be awarded reparation in that amount, with 
interest, and the facts should be published. 




































ORDER 
Within 30 days from the date of this decision, respondent 
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shall pay to complainant, as reparation, the sum of $1,146.73, 
plus interest at 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5225) 


HERSEY ORCHARDS v. J. BERC FRUIT COMPANY. PACA Docket 
No. 7118. Decided October 11, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.) An informal complaint was filed on August 25, 1955. 
The formal complaint was filed on June 27, 1957. Complainant 
seeks an award of reparation in the amount of $1,696.55, which 
is the alleged unpaid balance of the purchase price of a truck- 
load of apples sold to respondent on December 28, 1954. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 29, 1957. A copy of the report of investi- 
gation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Mark Hersey 
and Burnett Hersey, doing business as Hersey Orchards, whose 
address is Casnovia, Michigan. 


2. Respondent is an individual, Jack Berc, doing business 
as J. Bere Fruit Company, whose address is 154 East 11th 
Street, St. Paul, Minnesota. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about December 28, 1954, in the course of inter- 
state commerce, complainant sold to respondent a truckload of 
apples for a total purchase price of $2,242.80, f.o.b. Casnovia, 
Michigan. 


4. On or about December 28, 1954, a truckload of apples 
meeting the specifications of contract was shipped by complain- 
ant from Casnovia, Michigan, to St. Paul, Minnesota. 


5. Respondent accepted the truckload of apples but has paid 
only $546.25 thereon, leaving a balance of $1,696.55 due and 
owing complainant. 


6. The informal complaint was filed on August 25, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
total purchase price of the truckload of apples is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,696.55, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,696.55, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1955, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 





1032 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1032 


(No. 5226) 


E. G. HIRN v. A. S. ARENSON PRODUCE COMPANY AND STANLEY 
K. ARENSON PRODUCE COMPANY. PACA Docket No. 6890. 
Decided October 11, 1957. 


Agency Relationship—Burden of Proof— 
Acceptance—Liability 


Complainant has not submitted convincing proof of an agency relationship 
between the two respondents and the complaint as to A. S. Arenson 
Produce Company is dismissed. Since Stanley K. Arenson Produce Com- 
pany accepted the shipments and, by default, admitted the allegations 
of the complaint, this respondent is liable for the purchase price. 


Fisher and Sauls, of St. Petersburg, Florida, for complainant. Rothschild 
& Nadler, of Waterloo, Iowa, for respondent A. S. Arenson Produce 
Company. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 2, 1956, and 
the formal complaint was filed on July 9, 1956. It is alleged 
that respondents, A. S. Arenson Produce Company and Stan- 
ley K. Arenson Produce Company, have failed to pay to com- 
plainant the agreed purchase price plus charges for crates 
and incidentals for various lots of mixed vegetables and fruit 
shipped to respondents pursuant to a series of sales transac- 
tions taking place between the parties during October 1955. 
Complainant seeks reparation in the amount of $2,392.85. 


A copy of the Department’s report of investigation was served 
upon complainant on September 4, 1956. A copy of the formal 
complaint and a copy of the Department’s report of investiga- 
tion were served upon respondent Stanley K. Arenson Produce 
Company on September 4, 1956. A copy of the formal com- 
plaint and a copy of the Department’s report of investigation 
were served upon respondent A. S. Arenson Produce Company, 
as shown by the return receipt which was signed by Albert S. 
Arenson, but no date of delivery is noted thereon. The return 
receipt, however, bears the postmark date of September 5, 
1956. 


An answer was filed on October 1, 1956, by respondent A. S. 
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Arenson Produce Company, denying the purchase and/or 
acceptance of the produce described in the complaint. The 
answer alleges that any delivery made by complainant was made 
to Stanley K. Arenson of Stanley K. Arenson Produce Co., who 
was individually employed by his father, A. S. Arenson, at the 
time but who was without authority to purchase commodities 
in the name of A. S. Arenson Produce Company. Respondent 
Stanley K. Arenson Produce Company did not file an answer. 

Although the amount in dispute exceeds $500, no oral hearing 
was requested. The issues, therefore, are determined under the 
shortened procedure in accordance with section 47.20 of the 
rules of practice. Under this procedure complainant requested 
that his verified complaint and papers filed in connection there- 
with be considered his opening statement. Respondent A. S. 
Arenson Produce Company filed an answering statement and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, E. G. Hirn, is an individual doing business 
in his own name at Benton Harbor, Michigan. 


2. Respondent Stanley K. Arenson is an individual doing 
business as Stanley K. Arenson Produce Company, whose ad- 
dress is 1104 Sycamore, Waterloo, Iowa. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


8. Respondent A. S. Arenson is an individual doing business 
as A. §. Arenson Produce Company, whose address is 1104 
Sycamore, Waterloo, Iowa. At the time of the transactions in- 
volved herein, this respondent was licensed under the act. 


4. On or about October 1, 1955, in the course of interstate 
commerce, complainant sold 410 bushels of apples to respondent 
Stanley K. Arenson, doing business as Stanley K. Arenson 
Produce Company, Waterloo, Iowa, at $1.10 per bushel, itemized 
as follows: 

No. pkgs. Description Unit price Extension 

410 Bu. Apples $1.10 $451.00 
84 doz. baskets 4 lids 8.35 Doz. 113.90 
500 Liners 04 20 00 
500 Pads (per hundred) 4.30 21.50 

Labor-packing 41.00 


$647.40 
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5. On or about October 5, 1955, in the course of interstate 
commerce, complainant sold a quantity of apples, tomatoes and 
peppers to respondent Stanley K. Arenson, doing business as 
Stanley K. Arenson Produce Company, Waterloo, Iowa, in the 
quantities and at the prices shown below: 


No. pkgs. Description Unit price Extension 

509 Lugs—Deposit of 25 cents $127.25 
14,114 Lbs—Unclassified Apples—per 

ewt. $2.20 810.50 

77 Crates tomatoes 2.10 161.70 

5 Baskets #2 tomatoes 50 3.00 

12 Pepper 1.50 18.00 

15 Delicious—Utility 1.60 24.00 


$644.45 


6. On or about October 18, 1955, in the course of interstate 
commerce, complainant sold 498 crates of Jonathan apples 
to respondent Stanley K. Arenson, doing business as Stanley K. 
Arenson Produce Company, Waterloo, Iowa, for a price of $1.35 
per crate. Under the terms of the agreement, complainant 
charged for only 455 crates of apples, or $614.25, and required 


a deposit of 75 cents each on the 498 crates, for a total of 
$373.50. The itemized statement is as follows: 


No. pkgs. Description Unit price Extension 
498 Crates Jonathans charge 
for 455 crates $1.35 $614.25 
Deposit 498 crates 75 373.50 


$987.75 


7. In accordance with the agreements set forth above, com- 
plainant shipped to Stanley Arenson during October 1955, via 
Fridgeway’s Trucks, produce of the kind, quality, and quantity 
called for in the contracts, with the same being accepted by re- 
spondent Stanley K. Arenson, doing business as Stanley K. 
Arenson Produce Company, on its arrival at Waterloo, Iowa. 


8. Complainant has received no payments from respondents 
on account of the foregoing transactions. 


9. An informal complaint was filed on May 2, 1956, which 
was within 9 months after the causes of action accrued. 
CONCLUSIONS 
The only issue presented in this proceeding is whether the 
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purchases set forth in the complaint were made by respondent 
Stanley K. Arenson, of Stanley K. Arenson Produce Company, 
(hereinafter referred to as Stanley K. Arenson), in his own 
name and for his own account, or whether the purchases were 
made by Stanley K. Arenson as the agent of his father, Albert 
Ss. Arenson, doing business as A. S. Arenson Produce Company 
and hereinafter referred to as A. S. Arenson. 


It appears to be the position of complainant that respondent 
Stanley K. Arenson, to whom the produce was billed, was act- 
ing in these transactions either as an agent or as joint-venture 
partner with his father, respondent A. S. Arenson, and that 
liability for the purchase prices would therefore attach to re- 
spondent A. S. Arenson for the produce shipped to respondents. 
In his answer respondent A. S. Arenson denies any connection 
with the transactions and further denies having granted re- 
spondent Stanley K. Arenson authority to deal in his, A. S. 
Arenson’s, name. Respondent Stanley K. Arenson did not file 
an answer but states by affidavit that, prior to December 1955, 
he operated in his own name and transacted no business with 
complainant in the name of his father, A. S. Arenson, either as 
agent or as joint venturer. 


The burden of proof is upon complainant, who offers very 
little evidence to show the existence of an agency relationship 
between A. S. Arenson and Stanley K. Arenson during October 
1955. Complainant points out that the address of the two re- 
spondents is identical, that he and another witness saw apples 
from the shipment in question at A. S. Arenson’s place of busi- 
ness, and that Stanley K. Arenson admittedly negotiated a sale 
with complainant in September 1956 as the agent of his father, 
A. S. Arenson. But these facts have little probative force, for 
two persons may have the same address without a legal prin- 
cipal-agency relationship being in existence. Furthermore, the 
presence of the apples at the common business address of 1104 
Sycamore does not prove ownership of these specific apples, 
since produce belonging to either respondent could reasonably 
be expected to be found at their joint business address. Again, 
the agency existing between A. S. Arenson and Stanley K. 
Arenson in September 1956 is not convincing proof that such 
arrangement existed between the parties during October 1955. 


The remaining evidence advanced by complainant is to the 
effect that respondent A. S. Arenson inspected part of the 
produce before loading and returned part of the empty crates 
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to the Sodus Fruit Exchange on a truck which he drove. While 
the actions of A. S. Arenson here show that he might have had 
some interest in the fruit, the nature of such interest is not 
shown by a preponderance of the evidence. The family relation- 
ship existing between the two respondents, plus their sharing 
of common business quarters, strongly suggests the possibility 
—not rebutted by complainant—that A. S. Arenson was acting 
in the instance as an accommodation to his son, Stanley K. 
Arenson. 


Other evidence appears to support the conclusion that A. S. 
Arenson was not involved in these transactions at all, but that 
the sales in question were made to Stanley K. Arenson. Stanley 
K. Arenson was licensed under the act as a broker and whole- 
saler at the time of the transactions, October 1955, and able 
to negotiate in his own name. Complainant does not name the 
person with whom he negotiated the contracts in question, but 
it would appear that the person must have been Stanley K. 
Arenson, since all the produce was billed in his name. It also 
appears that Stanley K. Arenson accepted the produce when it 
arrived at destination at Waterloo, Iowa, since it was billed 
to him and he does not deny its receipt. 


Since complainant’s allegations are denied by respondent 
A. S. Arenson and complainant has not furnished, as the mov- 
ing party, a preponderance of evidence to rebut this denial, it 
is concluded that the complaint, as to respondent A. S. Arenson, 
should be dismissed. 


Respondent Stanley K. Arenson did not file an answer to the 
formal complaint and under the rules of practice (7 CFR 
47.8(c)) is deemed to have admitted the facts alleged in the 
complaint. In addition, in his affidavit previously referred to, 
respondent does not deny purchasing and/or receiving the pro- 
duce. 

Having thus accepted the shipments of vegetables and fruit 
from complainant, respondent Stanley K. Arenson is liable for 
the total purchase price of $2,279.60. While complainant asks 
reparation in the sum of $2,392.85, he does not show how the 
additional amount of $113.25 over the totals shown on the 


invoices is computed and such additional sum is therefore dis- 
allowed. 

Respondent Stanley K. Arenson’s failure to pay the total 
purchase price of the produce involved in this proceeding is in 
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violation of section 2 of the act. Reparation should accordingly 
be awarded complainant in the sum of $2,279.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Stan- 
ley K. Arenson Produce Company shall pay to complainant, as 
reparation, the sum of $2,279.60, with interest thereon at the 
rate of 5 percent per annum from November 1, 1955, until 
paid. 

The complaint as to respondent A. S. Arenson Produce Com- 
pany is dismissed. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served on the parties. 


(No. 5227) 


LEONARD O’DAY COMPANY v. WM. F. HELM & SON. PACA 
Docket No. 6535. Decided October 15, 1957. 


Rejection Without Reasonable Cause— 
Breach of Contract—Damages 


Respondent, by failing to give a timely notice of rejection, constructively 
accepted the shipment and his refusal to take possession of the produce 
constituted rejection without reasonable cause in violation of the act. 
The record discloses a breach of contract on the part of complainant, 
but respondent submitted no evidence to prove the amount of damages 
sustained. 

. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Bernard D. 
Craig, of Kansas City, Missouri, for respondent. Mr. C. L. Stewart, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on February 28, 1955, 
complainant alleges that he sold to respondent 2 carloads of 
lettuce on an f.o.b. shipping point acceptance basis; that com- 
plainant delivered to respondent 2 carloads of lettuce in accord- 





1038 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1037 


ance with the contract terms; that respondent notified complain- 
ant he was rejecting the lettuce, but that such notice was not 
given within 24 hours after notice of arrival of the lettuce; that 
complainant was compelled to make other disposition of the 
lettuce; and that a total loss of $1,999.13 was sustained by 
complainant on the resale of the 2 carloads of lettuce. Com- 
plainant seeks reparation for that amount. 

A copy of the complaint and a copy of the report of inves- | 
tigation made by the Department were served upon respondent 
on May 23, 1955. A copy of the report of investigation was 
served upon complainant’s authorized representative on May 
24, 1955. 

Respondent filed an answer and counterclaim on July 11, 
1955, denying the material allegations of the complaint. Re- 
spondent alleges that complainant failed to ship the kind, 
quality, and weight of lettuce called for by the contract and 
that as a result thereof respondent was damaged in the amount 
of $640. Respondent prays that he be awarded the sum of 
$640, or such amount of damages as he may be entitled to 
receive according to the facts established in this proceeding. 

Respondent requested an oral hearing, which was held at 
Kansas City, Missouri, on July 6, 1956. Complainant did not 
appear at the hearing nor was he represented by an attorney. 
At the request of complainant, three depositions were offered 
and received in evidence on behalf of complainant. Respondent 
was represented by Bernard D. Craig, attorney with the firm 
of Granoff, Levy & Craig, of Kansas City, Missouri. The oral 
testimony of three witnesses was received on behalf of re- 
spondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Leonard L. O’Day, doing 
business as Leonard O’Day Company, whose address is 1425 
South Racine Avenue, Chicago, Illinois. At the time of this 
transaction, complainant was licensed under the act. 


2. Respondent is an individual, Wm. F. Helm, Jr., doing 
business as Wm. F. Helm & Son, whose address is Produce 
Exchange Building, Kansas City, Missouri. At the time of this 
transaction, respondent was licensed under the act. 


3. On or about January 13, 1955, in the course of inter- 
state commerce and by oral contract, complainant sold to re 
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spondent a carload of Howe brand lettuce contained in car PFE 
46399, which had been shipped from Yuma, Arizona, at an 
agreed price of $2.25 per carton, f.o.b. shipping point, plus 
pre-cooling charges. Respondent sold this carload of lettuce 
to the Milgram Food Stores at Kansas City, Missouri, and 
upon arrival of the car, the lettuce was inspected by respond- 
ent’s customer, who found it to be good, firm lettuce, weighing 
approximately 46 to 48 pounds. This car of lettuce was accepted 
and paid for by respondent. 


4. On or about January 14, 1955, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 2 carloads of lettuce, Jo-Jo brand, which had been 
shipped from Yuma, Arizona on January 13, 1955, in cars PFE 
41326 and PFE 45639, at an agreed price of $2.15 per carton 
for PFE 41326 and $2.25 per carton for PFE 45639, plus 15 
cents per carton for vacuum cooling on both shipments, f.o.b. 
shipping point. Respondent specified, and it was agreed by 
the parties, that these 2 cars of lettuce would be comparable 
to the Howe brand lettuce purchased by respondent on January 
13 as to quality, weight, and size. 


5. Complainant diverted cars PFE 41326 and PFE 45639 
to respondent at Kansas City, Missouri, on January 14, 1955. 
The 2 shipments arrived at Kansas City on or about January 
18. Respondent ordered Federal inspections of the 2 cars of 
lettuce, which were made on January 19. The inspection report 
on PFE 41326 showed the net weight of the lettuce to be 27 
to 32 pounds, average 29 pounds per carton, and the inspection 
report on PFE 45639 showed the net weight of the lettuce to 
be 25 to 31 pounds, average 29 pounds per carton. 


6. At about 10:30 am. on January 20, 1955, respondent 
notified complainant by telephone that the lettuce was inferior 
and underweight and that it was not satisfactory to respond- 
ent’s customers. During the afternoon of that day, respondent 
notified the railroad that he was rejecting both shipments. This 
information was promptly relayed to complainant. 


7. On or about January 21, 1955, complainant diverted cars 
PFE 41326 and PFE 45639 from Kansas City to Chicago. On 
January 22, 1955, complainant rediverted car PFE 41326 to 
M. Degaro Company at Cincinnati, Ohio, and car PFE 45639 
to G. Fava Fruit Company, at Baltimore, Maryland. The latter 
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car was subsequently diverted by complainant to Hyman Gold- 
samt at Jersey City, New Jersey, on January 28. 


8. Complainant received from M. Degaro Company net pro- 
ceeds of $385.69 from the sale of the lettuce contained in car 
PFE 41326. Complainant received from Hyman Goldsamt net 
proceeds in the amount of $503.86 from the resale of the lettuce 
in car PFE 45639, or total net proceeds for the two shipments 
of $889.55. Complainant has received no further payments 
on account of the 2 carloads of lettuce. 


9. The formal complaint was filed on February 28, 1955, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


At the hearing the presiding officer, pursuant to the request 
of complainant, offered in evidence on behalf of complainant 
the complaint, 17 exhibits attached to the complaint, and the 
depositions of 3 witnesses. Counsel for the respondent objected 
to the admission of all these documents in evidence. The pre- 
siding officer overruled counsel’s objections and received in evi- 
dence the complaint, Exhibits 1 to 17, inclusive, and the deposi- 


tions of Leonard O’Day, Samuel Lippel, and Joseph H. Gatto 
on behalf of complainant. 

The depositions were properly received in evidence, as well 
as Exhibits 1 to 17, inclusive, all of which were properly 
identified by complainant’s deposition testimony with a satis- 
factory showing of the admissibility of the contents thereof. 

The action of the presiding officer in receiving the complaint 
in evidence over objections of respondent’s counsel was errone- 
ous. Respondent denied generally the material allegations of 
the complaint, and such allegations may not be admitted in 
evidence to prove that which was denied by respondent. 
Bennett-Mount Company Vv. J. E. Nelson & Sons, 138 A.D. 137; 
Anonymous Decision, 18 A.D. 1010. The complaint, therefore, 
is excluded from consideration as evidence in this case. 


Respondent’s counsel in his brief for the first time raised 
the issue of the Statute of Frauds as a defense. Since respond- 
ent’s acceptance of complainant’s offer of sale was made in 
the State of Missouri, the agreement was consummated in that 
state, making this a Missouri contract. The Statute of Frauds 
of the State of Missouri is procedural in nature and thus is not 
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available as a defense in a reparation proceeding under the 
Perishable Agricultural Commodities Act, 1930, as amended. 
See Joseph Rothenberg v. H. Rothstein & Son, 183 F. 2d 524 
(3d Cir., 1950), and EF. H. Glueck & Co. Vv. Tulkoff’s Horse- 
rad'sh Products Co., 14 A.D. 701, involving similar statutes. 


There are two principal issues to be determined in this case, 
first, the terms of the agreement with respect to the lettuce 
purchased and sold, and second, whether complainant delivered 
lettuce which conformed to the agreement between the parties. 
It is complainant’s position that the 2 carloads of lettuce were 
sold on the basis of 85 percent U.S. No. 1 and 88 percent U.S. 
No. 1, both cars being Jo-Jo brand. Respondent insists that 
the lettuce was to be comparable in quality and weight to a 
carload of Howe brand lettuce which he purchased from com- 
plainant one day before this transaction. 


It is undisputed that respondent specified lettuce similar to 
the prior purchase, as it was to be sold to the same customer 
who was well pleased with the previous shipment and wanted 
another like it. Complainant could not furnish the Howe brand 
to fill this contract, but told respondent he had 2 cars of Jo- 
Jo brand, which it is agreed is a top label, top quality brand 
of lettuce. Complainant gave no testimony concerning any dis- 
cussion by the parties as to the weight of the Jo-Jo brand of 
lettuce. Respondent’s unrefuted testimony is to the effect that 
they discussed the weight of the Howe brand of lettuce as 
being 45 to 50 pounds per carton, and that the parties agreed 
that the Jo-Jo brand probably would not weigh quite as much, 
but that it was above average weight, probably weighing 39 
to 42 pounds, the average being about 37 pounds per carton. 
Respondent also offered the testimony of Philip Ronnau, an 
employee, who stated he was on an extension telephone during 
the negotiations and heard the conversation between the parties 
in its entirety. The testimony of this witness is to the effect 
that there was a discussion relative to the weight of the lettuce 
in question. He testified that there was a definite stipulation 
that the weight of the lettuce had to be in the same range as 
the Howe brand. There is nothing in the testimony of either 
complainant or respondent upon which to base a conclusion that 
the Federal grade was a factor in the purchase and sale of the 
lettuce. Both parties testified that respondent was advised of 
the Federal grade. Complainant’s testimony was that when 
respondent inquired about lettuce on January 14, he “gave him 
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the details on two cars, stating that one car graded 88% U.S. 
#1 and the other car 85% U.S. #1 at shipping point.” Re- 
spondent’s testimony is that: 


“After I had negotiated the purchase of these two cars of 
Jo-Jo brand lettuce with Leonard O’Day he mentioned that 
there was a Government inspection made at shipping point, 
and he advised me what the Federal grade was. However, 
I very definitely told him that we were not buying Govern- 
ment certificates; we were buying head lettuce that had 
to be of desirable weight and condition for our customer.” 


On the basis of the evidence, it is concluded that the contract 
in this case called for lettuce of good quality and weight, similar 
to the Howe brand, weighing slightly less per carton than the 
Howe brand, but being above average weight. 


Having determined the kind of lettuce covered by the contract 
and the terms of the agreement between the parties, we now 
turn to the second question of whether delivery was made in 
accordance with contract specifications. Federal inspections of 
the 2 shipments at destination on January 19, 1955, showed 
the lettuce in car PFE 41326 to have net weight ranging from 
27 to 32 pounds, average 29 pounds per carton, and the lettuce 
in car PFE 45639 to have net weight of 25 to 31, average 29 
pounds per carton. Witnesses who saw the lettuce after arrival 
testified that it was fluffy, leafy and soft, and definitely inferior 
in quality to the Howe brand of lettuce purchased by respond- 
ent on January 18. After inspecting the lettuce, respondent’s 
customer refused to accept it on the basis of its inferior weight 
and quality. It is obvious from the inspection reports that 
neither carload of the lettuce here was comparable in weight 
or solidity to the Howe brand, as described by the evidence. 
It was even considerably under the average weight for lettuce, 
which the evidence in this case indicates is approximately 37 
pounds. We must conclude, therefore, that complainant failed 
to deliver lettuce which was similar to the Howe brand and 
thus failed to make delivery in accordance with contract speci- 
fications. 


Complainant contends that respondent had no right to reject 
the lettuce because it was sold on an “f.o.b. shipping point 
acceptance” basis, which language appears on the face of the 
invoices mailed to respondent. Whether this was one of the 
terms of the contract is unimportant, since respondent failed 
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to notify complainant of his rejection within the allowed time. 
It appears that a request for inspection was made within 24 
hours after receipt of notice of arrival of the shipments. How- 
ever, respondent did not take action to notify complainant 
within one hour after receiving the results of the inspections. 
Since notice was not given within the required time, respond- 
ent is deemed to have accepted the lettuce. After the con- 
structive acceptance, refusal by the respondent to take posses- 
sion of the lettuce constituted rejection without reasonable 
cause in violation of section 2 of the act. San Pat Vegetable 
Co., Inc. V. Sid Kyman, 5 A.D. 483. 


Under the foregoing circumstances, respondent became in- 
debted to complainant for the purchase price of the lettuce, 
less any damages shown to have been sustained as a result of 
complainant’s breach of the contract in failing to make deliv- 
ery in accordance with contract terms. Respondent claims that 
he sustained a loss of profits on the resale of the lettuce in the 
amount of $640 as a direct result of complainant’s breach of 
the contract, and requests that he be awarded damages in that 
sum. It is well settled that anticipated profits of a resale are 
recoverable only as special damages and that, in order to recover 
special damages based upon the loss of profits of a resale, the 
buyer must prove that such damages were within the contem- 
plation of the parties. This, in turn, requires proof that a seller 
entered into the contract in controversy with knowledge of the 
terms of the contract of resale and with knowledge that a 
replacement purchase to fulfill the resale contract could not be 
made in the event of a breach. C. & S. Produce Co. v. L. N. 
Coxe, 8 A.D. 615; Simon Siegel Co. v. George F. Brooks, 10 
A.D. 1024. Although respondent alleges that complainant was 
informed at the time of this transaction of the resale of the 
lettuce in question, there is no evidence, as pointed out in com- 
plainant’s brief, of the terms of the contract of resale by re- 
spondent to his customer, or any proof that complainant had 
knowledge of the terms of said resale, or that a replacement 
purchase to fulfill the resale contract could not be made in the 
event of a breach. For the reasons stated, damages for loss of 
profits of the resale in this case are not recoverable. The coun- 
terclaim should, therefore, be dismissed. 


Eliminating special damages, which we have discussed above, 
respondent may recover any proven general damages resulting 
from complainant’s breach based upon the difference between 
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the value of the lettuce actually delivered and the value it 
would have had if it had conformed to contract requirements. 
The burden of proving both values is upon respondent. He 
has introduced no evidence of what these values were. Since 
respondent has not proven the amount of damages sustained 
as a result of complainant’s breach of the contract, he has failed 
to sustain the burden resting upon him. He can, therefore, 
recover only nominal damages of $1.00 on each of the two cars 
for complainant’s breach. Respondent does not contend that 
the lettuce was not resold to the best advantage. It follows that 
respondent must pay to complainant the purchase price of the 
lettuce, amounting to $2,881.50, plus $6.18 demurrage charges, 
less the amount of $889.55 realized by complainant on the resale 
of the lettuce, less $2.00 nominal damages, or the sum of 
$1,996.13, with interest. The facts of this case should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,996.13, 


with interest thereon at the rate of 5 percent per annum from 
February 1, 1955, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5228) 


MENDELSON-ZELLER CO. v. PIOWATY FRUIT Co., INC. PACA 
Docket No. 6899. Decided October 16, 1957. 


Breach of Contract—Rejection With 
Reasonable Cause—Dismissal 


As complainant did not ship produce of the size specified in the contract, 
respondent’s rejection was with reasonable cause and the complaint 
is dismissed. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on August 6, 
1956, alleging that respondent rejected without reasonable 
cause a carload of onions sold to respondent by complainant 
on or about July 11, 1956. Complainant further alleges that 
it resold the onions and sustained a loss of $603.20, for which 
amount reparation is requested. 


A copy of the complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent 
on October 1, 1956. A copy of the report of investigation was 
served upon complainant on October 2, 1956. Respondent filed 
an answer on October 22, 1956, wherein it denies the allegations 
of the complaint and denies any liability to complainant. Re- 
spondent requested an oral hearing. 


On December 17, 1956, complainant filed an amended com- 
plaint reducing the amount claimed from $603.20 to $500. 
Leave to file the amended complaint had been granted by the 
presiding officer. Respondent filed an amended answer on Janu- 
ary 16, 1957, which was the same as its prior answer except 
that the request for oral hearing was eliminated. 


Since the amount claimed in the amended complaint did not 
exceed $500, the shortened method of procedure was followed 
pursuant to section 47.20 of the rules of practice. Under this 
procedure, complainant requested that its verified amended com- 
plaint and exhibits be considered as its opening statement. Re 
spondent filed an answering statement and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, doing business as Mendelson- 
Zeller Co., whose address is No. 1 Drumm Street, San Fran- 
cisco, California. 


2. Respondent Piowaty Fruit Co., Inc., is a corporation 
whose address is 216 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On July 10, 1956, in the course of interstate commerce, 
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complainant sold to respondent one carload of “Diamond R” 
brand yellow onions, U. S. No. 1 grade, medium size (2 to 3 
inches), in 50-pound bags at $5.25 per bag, f.o.b. shipping 
point Sacramento District, California. The contract was nego- 
tiated between the parties by J. Fine Company, a produce 
broker of Chicago, Illinois. 


4. Pursuant to the foregoing contract, complainant shipped 
on July 11, 1956, 600 50-pound bags of onions in car PFE 
98239 from Central, California, to respondent at Chicago. A 
Federal inspection had been made of this shipment on July 11, 
1956, at Central California. The certificate reads, in part, as 
follows: 

“Products: Yellow ONIONS, globe to flat: Applicant’s 
count 600 new 50 pound size open mesh sacks, branded 
‘Diamond R.’ 


Loading: Through load, 3 to 7 rows, 5 to 7 layers. 


“Size: 575 sack lot: Generally range from 2 to 314 mostly 
214, to 3 inches in diameter. Undersize and oversize within 
tolerance. 


25 sack lot: Generally range from 3 to 414, mostly 314 
to 334 inches in diameter. 


“Quality and condition: Mature, fairly well cured, clean 
and fairly bright: mostly fairly well shaped and fairly 
firm, many well shaped and firm. Less than 14 to 1% 
decay. Defects average within tolerance. 


“Grade: U. S. No. 1, Mid-Season Onions.” 


5. On July 12, 1956, complainant advised the broker that 
the car was PFE 98239 and that it contained 567 bags of 
medium size onions and 33 bags of jumbo size. The broker 
in turn notified respondent who consented to the substitution 
of 33 bags of jumbos for mediums. The broker thereafter pre- 
pared a confirmation of sale showing the car number and 
number of bags, and sent copies to the parties. 


6. The shipment arrived at Chicago on July 17, 1956. Re- 
spondent inspected the onions and then ordered a Federal 
inspection. The inspection was made at 9:45 am., July 17, 
1956. The certificate reads in part as follows: 


“Size: Smaller sized onions: Generally 2 to 31% inches in 
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diameter with from 15 to 30%, average approximately 
25% over 3 inches. Undersize within tolerance. 


“Larger sized oniuns: Generally 3 to 414, mostly 314 to 
334, inches in diameter. Undersize within tolerance. 


“Quality: Each lot: Mature and fairly well to well cured, 
clean, bright and fairly well to well shaped. Grade defects 
within tolerance. 


“Condition: Each lot: Generally firm and dry. Average 
less than 1% decay. 


“Grade: Smaller sized onions: U. S. No. 1 Midseason 
Onions, 2 inches minimum. 


“Larger sized onions: U. S. No. 1 Midseason Onions, 3 
inches minimum. 


“Remarks: At applicant’s request percentage of stock over 
3 inches in diameter shown.” 


7. Upon receipt of the foregoing inspection certificate 
respondent sent the following telegram to complainant at 3:45 
p.m., July 17, 1956: 

“PFE 98239 ONIONS PURCHASED THROUGH JAKE 
FINE COMPANY CHICAGO 2” to 3” MEDIUMS AR- 
RIVED THIS MORNING. FEDERAL INSPECTION 
TAKEN HERE TODAY SHOWS 15 to 30 PERCENT 
AVERAGE 25% 8” AND LARGER. WE REJECTING 
ACCOUNT FAILURE TO COMPLY WITH SIZE SPECI- 
FICATIONS.” 

8. On July 20, 1956, complainant resold the carload of 
onions to Vitamin Queen Company of Detroit, Michigan, for 
$5.25 per bag delivered Detroit, Michigan. Complainant paid 
the freight charges from shipping point in the amount of $568, 
and demurrage of $3.09. 


9. The formal complaint was filed on August 6, 1956, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant and respondent are in agreement that on or 
about July 11, 1956, they entered into a contract for U. S. No. 
1, medium size, yellow onions. The controversy primarily con- 
cerns the meaning of the word “medium.” 
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Complainant contends that there is a trade custom or usage 
in California that “medium” in connection with the size of 
onions means onions ranging from 2 to 31% inches in diameter, 
with a maximum tolerance of 5 percent for undersize and 10 
percent for oversize; that such custom or usage is based upon 
and is identical with the definition of medium size contained 
in the U. S. Standards for Bermuda onions. In support of this 
contention complainant submitted the affidavits of Palmer 
Mendelson, Gilbert J. Dorn, complainant’s sales manager, and 
Edward M. Block, who is connected with the Pacific Produce 
Co. of San Francisco, California. 

Respondent contends that the word “medium” in the trade 
means onions ranging from 114 to 3 inches in diameter. Such 
contention is supported by the affidavits of W. J. Piowaty, 
president of respondent, Harry Bergart, who is connected with 
the H. C. Bergart Co. of Chicago, Illinois, and Mike Restivo, 
who is connected with the Quality Potato Co. of Chicago, 
Illinois. 


Complainant also contends in its brief that the onions shipped 
were not Northern Grown onions, apparently, inferring that 
the onions shipped were Bermuda onions to which the size 
classification of the U. S. Standards for Bermuda onions would 
be applicable. There is no evidence that the contract specified 
any particular variety of onions or that the onions shipped 
were Bermuda onions. The onions shipped appear to have been 
graded at both shipping point and at destination on the basis 
of the U. S. Standards for Northern Grown onions, because 
they were certified to be U. S. No. 1, Midseason onions. The 
U. S. Standards for Northern Grown onions (7 CFR 51.2837) 
mention Midseason onions whereas the U. S. Standards for 
Bermuda onions do not. The former standards, unlike the 
U. S. Standards for Bermuda onions, contain no size classi- 
fications. 

Although neither party alleged that there was any specifica- 
tion in the contract as to size other than “medium,” there is 
evidence indicating that the contract specified onions ranging 
from 2 to 3 inches in diameter. Respondent referred to this 
evidence in its brief. The report of investigation contains a 
letter dated August 16, 1956, sent by the broker to the Depart- 
ment. This letter reads in part as follows: 

“. . . Mendelson claimed their USDA Shipping Point In- 
spection showed it to be a car of Mediums within tolerances 
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for undersize and oversize for 2 to 3” onions. We also 
used this specified size—2 to 3’—in our conversation.” 
The telegram sent by respondent to complainant on July 17, 
1956, reads, in part: “PFE 98239 Onions Purchased Through 
Jake Fine Company Chicago U. S. No. 1 2” to 3” Mediums 
Arrived This Morning.” On the basis of this evidence it is 
concluded that the contract entered into on July 11, 1956, speci- 
fied medium size onions ranging from 2 to 3 inches in diameter. 
.The remaining question is whether the onions shipped by 
complainant were in accordance with the specifications as to 
size. The shipping point certificate certified the size of the 
onions in the 575 bags as generally ranging from 2 to 314 
inches, with undersize and oversize in tolerance. The percentage 
of onions more than 3 inches in diameter was not shown. The 
destination certificate, however, shows that 25 percent of the 
onions were more than 3 inches in diameter. The U. S. Stand- 
ards of Northern Grown onions provide with respect to U. S. 
No. 1 grade that not more than 15 percent may be above any 
specified maximum size. Respondent contends that this per- 
centage was excessive and, therefore, its rejection of the car- 
load was with reasonable cause. We agree with this contention. 
Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5229) 


PETERSON’S BEANS-POTATOES v. BLOOM-MEYERS COMPANY. 
PACA Docket No. 6951. Decided October 16, 1957. 


New Agreement—Adjustment 
After the results of an appeal inspection showed the potatoes to be under- 
size in excess of the tolerance permitted for U.S. No. 1, the parties 
entered into a new contract. It was agreed that respondent would re- 
process the potatoes and complainant would adjust the purchase price 
on that part of the shipment certified to be undersize and pay one-half 
the cost of the reprocessing. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 26, 1956, 
complainant seeks to recover $133.92 alleged to be due him 
from respondent under a new contract entered into by the 
parties after delivery of a truckload of potatoes sold to re- 
spondent in January 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 12, 1957. On the same date, a copy of 
the report of investigation was served upon complainant. Re 
spondent filed a verified answer in the form of a letter on 
February 8, 1957, in which it denied that any further pay- 
ment is due complainant in connection with the transaction. 

Since the amount claimed is under $500, the issues are deter- 
mined under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant filed an opening statement on March 
4, 1957. Respondent filed an answering statement on March 
29, 1957. No statement in reply was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, J. Chris Peterson, doing 
business as Peterson’s Beans-Potatoes, whose address is Post 
Office Box 83, Scottsbluff, Nebraska. 


2. Respondent is a partnership composed of Melvin H. 
Bloom and Lawrence A. Meyers, doing business as Bloom- 
Meyers Company, whose address is 3117 Produce Row, Houston, 
Texas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about January 5, 1956, in the course of inter- 
state commerce, complainant sold to respondent a truckload 
of washed U.S. No. 1, Size A, Nebraska Russet potatoes, packed 
in 100-pound bags, at $3.30 per bag, delivered Houston, Texas. 
The potatoes were described as running about 4-18 oz., averag- 
ing about 20-25 percent 10 oz. and larger. 

4. The contract was negotiated by H. I. Baernstein & Co., 
which acted in the transaction as broker for both parties. A 
Broker’s Standard Memorandum of Sale was sent to the parties 
on January 6, 1956. 
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5. Complainant shipped on January 6, 1956, from loading 
point in the State of Nebraska to respondent at Houston, Texas, 
a truckload of washed Russet Burbank potatoes, in 100-lb. bur- 
lap bags, certified by Federal-State inspection certificate C 
47076 to be U.S. No. 1, Size A. The inspection certificate also 
certified as to size: “Average 3% under 1% inch generally 
ranging to 16 ounces with 40% or more 6 ounces including 
approximately 15% 10 oz. or larger.” 


6. The potatoes arrived at Houston, Texas, on or about 
January 10, 1956, and respondent requested an appeal inspec- 
tion, which was made at 3:30 p.m. on that date. The appeal 
inspection is evidenced by Inspection Certificate F-017669 which 
certified as to size of the potatoes: “From 2 to 8%, average 
6% under 1% inches in diameter, generally ranging to 14 
ounces, with 40% or more 6 ounces and larger.” As to grade, 
the certificate stated: “Fails to grade U.S. No. 1, Size A ac- 
count undersize in excess of tolerance.” Under remarks it is 
stated: “This certificate covers an appeal inspection on the above 
lot which was previously inspected and reported on joint Fed- 
eral and State of Nebraska certificate which is reversed as to 


grade.” 


7. On January 10, 1956, respondent, through the broker, 
notified complainant of the results of the appeal inspection. 
The parties then entered into a new agreement providing that 
respondent would reprocess the potatoes and pay complainant 
$1.50 per cwt. on the undersize potatoes found in the shipment, 
and complainant would pay half of the labor charges for the 


reprocessing. 


8. The potatoes were reprocessed by the Southwestern Pre- 
Pak Company, which ran them over a 214 inch screen. There- 
after respondent sent its check to complainant in the sum of 
$726.53, accompanied by a statement showing 264 sacks of 
potatoes at $3.30 and 96 sacks at $1.50, or a total for the ship- 
ment of $1,015.20, from which was deducted the freight charges 
of $234.67 and one-half the labor costs amounting to $54.00. 


9. An informal complaint was filed on April 25, 1956, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 
The controversy here is concerned with a new agreement 
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entered into by the parties after arrival of the potatoes at des- 
tination. There is apparently no dispute about the terms of the 
agreement, which called for a reprocessing of the entire truck. 
load. The problem relates rather to the manner in which re. 
spondent reprocessed the potatoes and the amount remitted 
under the new agreement. The original contract, as evidenced 
by the Broker’s Standard Memorandum of Sale, called for a 
truckload of U.S. No. 1, Size A, Nebraska Russets. Under the 
U.S. Grade Standards, the minimum size for U.S. No. 1, Size A 
long varieties, such as Burbank or Russet Burbank potatoes, is 
1% inch in diameter (7 CFR §51.1546(c) ). 


It is respondent’s position that it purchased the potatoes on 
a minimum weight basis rather than on a minimum circum- 
ference basis. Its reason for authorizing the use of a 214 inch 
screen rather than a 1% inch screen in the reprocessing is that 
they were not separating a sufficient quantity of small potatoes 
over the 1% inch screen. Respondent claims that, “Because the 
potatoes were of a spindly type,” the undersize could not be 
removed by using a 1% inch screen. In running them over a 
214, inch screen respondent endeavored to eliminate all potatoes 
under 4 ounces, which it alleges was the minimum size speci- 
fied by the original contract. Complainant objected to this 
method of reprocessing and contends that he did not agree to 
anything more than an allowance for the 6 percent of under- 
size potatoes reported by the appeal inspection certificate, that 
is, those under 1% inches, plus one-half of the labor costs. 

While a notation appears on the Memorandum of Sale that, 
“Shipper describes (the potatoes) as running from about 4/18 
oz. averaging about 20/25% 10 oz. and larger,” there is no 
evidence that it was agreed between the parties the potatoes 
would be a minimum of 4 ounces in weight. The description 
was merely that they would run from about 4 to 18 ounces, 
with about 20 to 25 percent 10 ounces and larger, not that the 
potatoes should be a minimum of 4 ounces in weight. The 
potatoes met the grade requirement that not less than 40 per- 
cent shall be 6 ounces or more in weight. The appeal inspec- 
tion indicates that 40 percent or more were 6 ounces and larger. 

The record does not justify a finding that respondent pur- 
chased the potatoes on a minimum weight basis, as claimed. 
Running the potatoes over a 214 inch screen obviously resulted 
in a larger quantity of small potatoes being eliminated than 
would have been the case had they been run over a 1% inch 





ee elUel lee ee Je ee. lO eee oC Oe 


it des. 
of the 
truck- 
ch re- 
mitted 
lenced 
for a 
ar the 
size A 
es, is 


eS on 
rcum- 
, inch 
s that 
tatoes 
se the 
ot be 
ver a 
tatoes 
speci- 
. this 
‘ee to 
nder- 
_ that 


A. M. THOMPSON CO. v. HENSON 1053 
Cite as 16 A.D. 1053 


screen. We think the agreement for reprocessing of the pota- 
toes did not contemplate the use of the larger screen, since the 
undersize must be considered as those potatoes under 1% inches 
in diameter. In our opinion, the only basis upon which to 
determine this controversy under the circumstances is an allow- 
ance of 6 percent of 36,000 pounds, the total weight of the 
truckload of potatoes, or 2,160 pounds at $1.50 per cwt., which 
amounts to $32.40; the balance of 33,840 pounds at the contract 
price of $3.30 per cwt. or $1,116.72, for a total adjusted con- 
tract price of $1,149.12; less freight charges of $234.67 and 
one-half the labor cost, amounting to $54.00, leaving a balance 
due complainant of $860.45 for the truckload of potatoes. Since 
respondent has already remitted $726.63, there is now due and 
owing to complainant from respondent the sum of $133.92. 
Respondent’s failure to pay the full amount due complainant 
under the new agreement is in violation of section 2 of the 
act. Complainant should be awarded reparation for the $133.92 
balance due, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $133.92, plus 
interest thereon at the rate of 5 percent per annum from 
February 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5230) 


A. M. THOMPSON COMPANY v. LUKE HENSON. PACA Docket 
No. 7116. Decided October 16, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 22, 1957, 
Complainant seeks an award of reparation in the amount of 
$1,072.50, which is the alleged purchase price for a truckload 
of potatoes sold to respondent on May 9, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 5, 1957. A copy of the report of inves- 
tigation was served upon complainant on August 2, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, A. M. Thompson, doing 
business as A. M. Thompson Company, whose address is P. 0. 
Box 542, Mobile, Alabama. 


2. Respondent is an individual, Luke Henson, whose address 
is 1502 Franklin Street, Houston, Texas. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about May 9, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of 650 
50-pound sacks of U.S. No. 1, Size A, Red potatoes at $1.65 
per sack, or a total purchase price of $1,072.50, delivered Hous- 
ton, Texas. 


4. On or about May 9, 1957, complainant, by truck, shipped 
from Foley, Alabama, to Houston, Texas, potatoes meeting the 
specifications of contract. The freight on said potatoes was 
prepaid by complainant. Upon their arrival at destination, the 
potatoes were accepted by respondent. 


5. The total purchase price of the potatoes amounts to 
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$1,072.50, no part of which has been paid to complainant by 
respondent. 


6. The formal complaint was filed on July 22, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the truckload of potatoes is a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,072.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,072.50, with interest 
thereon at the rate of 5 percent per annum from June 1, 1957, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5231) 


RYDELL CALIFORNIA POTATO Co. v. THE KAUFMAN-BROWN 
PoTATO COMPANY. PACA Docket No. 6837. Decided October 
18, 1957. 


Acceptance—Abandonment—Damages 


This case concerns two carloads of potatoes shipped to respondent. On the 
basis of a new agreement, respondent handled the first carload for 
complainant’s account and settled its obligation for this carload by 
remitting the net proceeds of the sale to complainant. The second car- 
load was accepted by respondent and then abandoned. Since respondent 
proved no breach of contract on the part of complainant, respondent 
is liable for the amount of damages sustained by complainant. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. LeRoy W. Gud- 
geon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1937, as amended (7 U.S.C. See. 
499a et. seq.). In a formal complaint, filed on March 20, 1956, 
it is alleged that complainant sold respondent one carload of 
U. S. No. 1 A Extras, White Rose potatoes at $2.75 per 100. 
pound sack for a total price of $990 f.o.b. Wasco, California, 
and, in a separate contract, complainant sold respondent one 
carload of U. S. No. 1 A, White Rose potatoes packed in 10- 
pound sacks at $3.50 per 100 pounds for a total price of $1,050, 
f.o.b. Wasco, California. Complainant alleges that the contracts 
were negotiated in respondent’s behalf by one Sid Brown who 
made out his own bills of lading on the shipments. Complainant 
alleges, further, that when the first shipment arrived at des- 
tination, respondent notified complainant that the potatoes were 
in a deteriorated condition and that they would be sold for 
complainant’s account; that when the second shipment arrived 
at destination respondent notified complainant that it was 
rejected because of the unsatisfactory condition of the potatoes; 
and that, upon receipt of these telegraphic notices, complainant 
took the matter up with Sid Brown who assured complainant 
that he would see to it that the potatoes were taken care of. 
Complainant alleges, finally, that respondent remitted the sum 
of $422.83 on the first carload, leaving an unpaid balance of 
$567.17 due thereon and that respondent rejected the second 
carload to the carrier, whereupon complainant resold it for 
the net sum of $233.78, leaving a balance of $816.22 due on the 
second contract. Complainant makes claim for $1,383.39 alleged 
to be due from respondent on the two carloads of potatoes. 


A copy of the complaint and a copy of the report of inves- 
tigation prepared by the Department were served on respond- 
ent on June 29, 1956. A copy of the report of investigation 
was served on complainant on July 2, 1956. Respondent’s 
answer was filed on July 13, 1956. 


Respondent admits the purchases of the potatoes at the 
prices alleged in the complaint and admits that the contracts 
were negotiated in its behalf by Sid Brown. Respondent denies 
that Sid Brown issued the bills of lading on the two carloads. 
Respondent alleges that the first carload of potatoes was sold 
for complainant’s account after complainant had authorized 
Sid Brown to so handle it. Respondent states that $422.83 was 
remitted to and received by complainant as the net proceeds 
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from the sale of the first carload. Respondent alleges, further, 
that the second carload of potatoes arrived at destination in an 
abnormally deteriorated condition and that respondent rejected 
it outright because it was not in suitable shipping condition 
when shipped. Accordingly, respondent denies any further lia- 
bility on account of the two transactions. 

An oral hearing was held at Chicago, Illinois, on March 29, 
1957. Both parties were represented by counsel. Paul Rydell, 
Jean Rydell and Robert Zylka testified for complainant. Sidney 
Brown and Joe Belson testified for respondent. Briefs were 
submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Rydell California Potato Co., is a corpora- 
tion whose post office address is Box 1275, Wasco, California. 


2. Respondent is a partnership consisting of Albert H. 
Brown and Charles H. Kaufman, doing business as The Kauf- 
man-Brown Potato Company, whose address is 62 South Water 
Market, Chicago, Illinois. At the time of the transactions in- 
volved in this proceeding, respondent was licensed under the 
act. 


8. On or about June 7, 1955, in the course of interstate 
commerce, complainant sold respondent one carload of 360 
sacks of U. S. No. 1, Size A, Extras, White Rose potatoes at 
$2.75 per 100-pound sack for a total price of $990, f.o.b. Wasco, 
California. The potatoes were loaded in car ART 27392 at the 
time of the consummation of the sale. 


4. On or about June 8, 1955, in the course of interstate 
commerce, complainant sold respondent one carload of 3,000 
10-pound sacks of U. S. No. 1, Size A, White Rose potatoes 
at $3.50 per 100 pounds for a total price of $1,050, f.o.b. Wasco, 
California. The potatoes were loaded in car SFRD 103829 at 
the time of the consummation of the sale. 


5. Both carloads of potatoes were purchased in respondent’s 
behalf by its buying agent, Sid Brown, who accepted delivery 
of the potatoes at complainant’s shed and issued bills of lading 
thereon to the carrier calling for services, routings and des- 
tinations unknown to complainant. 


6. The potatoes in car ART 27392 were inspected at Wasco, 
California, by a Federal-State inspector on June 7, 1955, and 
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certified as “U. S. Extra No. 1, 2 inches minimum.” The 
potatoes in car SFRD 10329 were inspected at Wasco, Cali- 
fornia, by a Federal-State inspector on June 8, 1955, and cer- 
tified as “U. S. No. 1, 2 inches minimum.” 


7. On Sid Brown’s order, car ART 27392 was consigned 
to respondent at Chicago, Illinois, where it arrived on or about 
June 13, 1955. Upon arrival respondent ordered a Federal 
inspection of the potatoes and the condition and grade thereof 
was certified as follows: 


“Condition: Generally firm. From 1 to 5%, average 2% 
seriously damaged by slightly sunken discolored sticky 
areas. From 2 to 20%, average approximately 7% soft 
rot, mostly Leak, some Slimy Soft Rot, each mostly in 
advanced, some in early stages. 


“Grade: Now fails to grade U. S. No. 1, 2 inches minimum, 
Size A, only account of soft rot.” 


8. On Sid Brown’s order, car SFRD 10329 was consigned 
to respondent at Chicago, Illinois, where it arrived on or about 
June 14, 1955. Upon arrival respondent ordered a Federal 


inspection of the potatoes and the condition and grade thereof 
was certified as follows: 


“Condition: In half of samples 5 to 25%, remainder none, 
average approximately 6% serious damage by slightly 
sunken discolored sticky areas. In most samples 3 to 25%, 
many no soft rot, average approximately 7% Leak and 
Slimy Soft Rot, mostly advanced, many in early stages. 


“Grade: Now fails to grade U. S. No. 1, 2 inches minimum 
in diameter, Size A only account of serious damage by 
slightly sunken discolored sticky areas and soft rot.” 


9. On or about June 14, 1955, complainant and Sid Brown 
agreed that respondent should sell the potatoes in car ART 
27392 for complainant’s account. In confirmation of said agree- 
ment, respondent sent complainant the following telegram on 
the same date: 


“PER YOUR INSTRUCTIONS OUR SID BROWN WE 
SELLING FOR YOUR ACCOUNT ART 27392 SUPPORT- 
ING SALES WITH GOVERNMENT INSPECTION SHOW- 
ING CAR OUT OF GRADE ACCOUNT CONDITION.” 
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10. Respondent resold the potatoes for the best prices obtain- 
able and remitted the net proceeds of $422.83 to complainant 
on or about June 21, 1955, which payment complainant re- 
ceived and accepted. 


11. On or about June 14, 1955, respondent sent complainant 
the following telegram pertaining to car SFRD 10329: 


“RD 108329 GOVERNMENT INSPECTION SHOWS 3 TO 
20 AVERAGE 7 PCT SOFT ROT 5 to 25 AVERAGE 6 
PCT SERIOUS DAMAGE SUNKEN DISCOLORED 
STICKY AREAS FAILS TO GRADE US ONES WE RE- 
JECTING SUJEST YOU HANDLE.” 


12. Upon receipt of this telegram complainant objected to 
the rejection of the potatoes to Sid Brown who promised that 
he would take care of the potatoes and see that they were sold. 


18. On or about June 21, 1955, the railroad notified com- 
plainant that the shipment was still on track at Chicago and 
that respondent had refused it. Complainant immediately di- 
verted the shipment to the National Produce Distributors at 
Chicago to be reconditioned and resold. After all proper ex- 
penses of reconditioning and sale were deducted, the net sum 
of $233.78 was recovered by complainant. 


14. Although demand has been made, respondent has made 
no further payment on account of either of the contracts in- 
volved in this proceeding. 























15. An informal complaint was filed on September 27, 1955, 
which was within 9 months after the alleged causes of action 
arose. The formal complaint was filed on March 20, 1956. 










CONCLUSIONS 


After purchasing the two carloads of potatoes from com- 
plainant, respondent’s agent, Sid Brown, handled the billing 
of the shipments himself. Brown issued bills of lading to the 
carrier showing Kaufman & Brown Potato Company as both 
shipper and consignee of the shipments. Brown instructed the 
carrier as to the routing, destination and icing of the ship- 
ments, none of which information was revealed to or known 
by complainant. In these circumstances, it is clear that re- 
spondent’s agent took such possession of and exercised such 
control over the merchandise as to constitute acceptance of the 
shipments by respondent at shipping point. 
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Sid Brown consigned both shipments to respondent at 
Chicago, Illinois. The first carload, ART 27392, arrived on June 
13, 1955. Respondent inspected the potatoes and found them 
to be in an unsatisfactory condition and instructed Sid Brown 
to make some satisfactory setilement with complainant on the 
shipment. There is conflicting testimony as to what Sid Brown 
and complainant agreed upon regarding the disposition of the 
shipment. However, respondent confirmed its version of the 
agreement by the following telegram to complainant: 


“PER YOUR INSTRUCTIONS OUR SID BROWN WE 
SELLING FOR YOUR ACCOUNT ART 27392 SUPPORT- 
ING SALES WITH GOVERNMENT INSPECTION 
SHOWING CAR OUT OF GRADE ACCOUNT CON- 
DITION.” 


Complainant did not answer this wire but did make verbal 
objections to Sid Brown. Apparently complainant was placated 
by Brown’s assurance that complainant would not lose any 
money on the transaction. 


It is reasonable to conclude that respondent’s telegram quoted 
above expresses the agreement of the parties. Respondent re- 
sold the shipment “as is” for $3 per hundredweight delivered, 
or the net amount of $422.83, after freight and expenses were 
deducted. The expenses of sale included a $9 inspection fee 
and a $36 brokerage fee. The charges are proper in this in- 
stance, since respondent handled the shipment for complain- 
ant’s account on the basis of the new agreement embodied in 
the telegram. The net proceeds of the sale were remitted to 
complainant and it is concluded that respondent has no further 
liability to complainant with respect to this first carload. 


An entirely different situation exists with respect to the 
second carload of potatoes. Car SFRD 10329 arrived at Chicago 
on June 14, 1955. Respondent immediately, without any prior 
understanding with complainant, notified complainant by tele- 
gram that the shipment was rejected on account of the un- 
satisfactory condition of the potatoes. Upon receipt of this 
telegram, complainant got in touch with Sid Brown who assured 
complainant that he would “take care of it” and that com- 
plainant would not lose any money on the carload. Complainant 
heard nothing further about the shipment until a week later, 
June 21, 1955, when the railroad notified it that the car was 
still on track at Chicago and that respondent had refused it. 
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At that late date the damage in the potatoes had progressed 
to such an extent that complainant was able to recoup only 
$233.78 on the resale of the shipment after the costs of recon- 
ditioning and sales expenses had been paid. 


As pointed out above, respondent accepted this shipment at 
complainant’s loading platform. The destination, routing and 
protective services for the shipment were ordered by respond- 
ent’s agent without complainant’s advice or knowledge. In 
these circumstances, the suitable shipping condition rule is in- 
applicable, since this rule contemplates that the contract be- 
tween the parties shall specify the destination of the shipment, 
and only requires that the shipper will provide merchandise 
which will arrive at such specified destination without abnormal 
deterioration. 


Having accepted the shipment, respondent is liable for the 
purchase price, less any damages which may have accrued as 
the result of any breach of contract on complainant’s part. Re- 
spondent has proved no breach of contract, nor has any evi- 
dence of damages resulting from any alleged breach of contract 
been introduced. It follows that respondent is liable for the 
entire contract price of this second shipment, which is $1,050, 


less the sum of $233.78 which complainant obtained from the 
salvage of the abandoned potatoes, or the net sum of $816.22. 
Respondent’s abandonment of and failure to pay for this ship- 
ment was a violation of section 2 of the act, which caused com- 
plainant damage in the sum of $816.22, and an award of repara- 
tion should be entered accordingly. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $816.22, with in- 
terest thereon at the rate of 5% per annum from July 1, 1955, 
until paid. 

Copies of this order shall be served on the parties and the 
facts and circumstances shall be published. 


(No. 5232) 


SANTUCCI PRODUCE v. JOSEPH BoyKo. PACA Docket No. 6914. 
Decided October 18, 1957. 
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Interstate Commerce—Merchantable Quality 


Where produce is shipped in interstate commerce to a receiver on a consign- 
ment basis, the produce remains in interstate commerce up to and 
including the sale by the receiver for the account of the shipper. Re- 
spondent was given the opportunity to select only those watermelons 
which met his approval and it is concluded that the watermelons ac- 
cepted were of merchantable quality and respondent is liable for the 
amount in controversy. 

. J. Campbell Collins, of Wilkes-Barre, Pennsylvania, for complainant. 
Mr. Joseph F. Dutka, of Scranton, Pennsylvania, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on July 17, 
1956, and a formal complaint on September 4, 1956. Complain- 
ant seeks to recover the amount of $649, which is alleged to 
be the balance of the purchase price of 1,520 watermelons sold 
to respondent on July 2, 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on October 22, 1956. A copy of the report of inves- 
tigation was served upon complainant’s attorney on September 
27, 1956. 

Respondent filed an answer on November 21, 1956, alleging 
that complainant expressly warranted the watermelons as Grade 
No. 1 Charleston Grey, suitable for resale at the newly opened 
fruit and produce market operated by respondent, and suitable 
for human consumption. Respondent further alleges that ap- 
proximately 50 percent of the melons delivered by complainant 
showed decay, and the balance were sour and not fit for human 
consumption; and that he notified complainant that the melons 
were not in compliance with the warranty and were being 
returned by respondent’s customers, and he offered to return 
them to complainant but the latter refused. As a further de- 
fense respondent alleges that the sale of the watermelons was 
a transaction in intrastate commerce and, therefore, the pro- 
ceeding was improperly instituted under the act. Respondent 
also requested an oral hearing. 

The hearing was held in Scranton, Pennsylvania, on May 
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15, 1957. Both parties were represented by counsel. Testifying 
on behalf of complainant were A. P. Santucci and Herman 
Wasserstrom, complainant’s manager. Respondent did not 
appear and no evidence was submitted on his behalf. Com- 
plainant filed a brief. 









FINDINGS OF FACT 


1. Complainant is an individual, A. P. Santucci, doing busi- 
ness as Santucci Produce, whose business address is 157 South 
Pennsylvania Avenue, Wilkes-Barre, Pennsylvania. 


2. Respondent is an individual, Joseph Boyko, whose busi- 
ness address is Cedar Avenue, Scranton, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 


under the act. 


8. On July 3, 1956, in the course of interstate commerce, 
complainant sold to respondent approximately 1,520 water- 
melons at 45 cents per melon to be delivered at respondent’s 
place of business at Scranton by 7 a.m., July 4, 1956. Prior to 
the purchase, respondent inspected the melons. Respondent 
paid $35 on account at the time of purchase. 


4. The watermelons sold to respondent were the balance 
of a truckload received by complainant on July 2, 1956, from 
F. S. Congdon, Haines City, Florida, for disposition by com- 
plainant for the shipper’s account. 

5. On July 4, 1956, complainant delivered the watermelons 
by truck to respondent’s place of business in Scranton prior to 
7 a.m. Respondent inspected the melons, ordered his employees 
to unload them, and gave complainant a check in the amount 
of $649, the balance of the purchase price. 

6. On July 8, 1956, respondent complained to complainant 
concerning the melons and said he was going to stop payment 
on his check. Respondent stopped payment on the check. 

7. On July 12, 1956, a Federal condition inspection was made 
of the melons. The certificate reads: 

“Products inspected and distinguishing marks: Long grey 
watermelons, no distinguishing marks. Applicant states: 
800 melons. 

“Condition of load and containers: melons stacked along 
side of store. 
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“Condition: Average 2% damage by bruising. Average 
approximately 50% decay, chiefly Stem End Rot, all stages. 
Remainder firm.” 


8. The purchase price of the 1,520 watermelons accepted 
by respondent was $684. Deducting the payment of $35, leaves 
a balance of $649, no part of which has been paid. 


9. The formal complaint was filed on September 4, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s answer contains two defenses: (1) that com- 
plainant made certain express warranties which were breached 
and (2) that the transaction was not in interstate commerce. 
No evidence was offered by respondent at the oral hearing on 
these matters. 


To show that the transaction was in interstate commerce, 
complainant testified at the hearing that the watermelons sold 
to respondent had been received by complainant the previous 
day on a consignment basis from F. S. Congdon of Haines 
City, Florida. A similar factual situation was involved in Wil- 
liam Shapiro v. Reuben Rosenthal Co., 9 A.D. 1025. Therein 
it was held that where produce is shipped in interstate com- 
merce to a receiver on a consignment basis, the produce re- 
mains in interstate commerce up to and including the sale by 
the receiver for the account of the shipper. It is concluded 
that the sale by complainant to respondent was a transaction 
in interstate commerce and, therefore, within the jurisdiction 
of the Secretary of Agriculture under the act. 


At the oral hearing, complainant denied that he made any 
express warranties concerning the watermelons. Complainant 
testified that the truckload received contained in excess of 
1,800 watermelons; that prior to the sale to respondent he sold 
288 melons to various buyers at prices ranging from 50 cents 
to 65 cents each; and that no complaints were received from 
these customers. Complainant further testified that following 
the sale of the 288 melons respondent appeared and inspected 
the melons remaining on the open trailer and cut several of 
them and agreed to purchase them at 45 cents per melon. Com- 
plainant’s manager testified that he was present when the 
melons arrived at respondent’s place of business; that respond- 
ent and his employees unloaded the melons, setting aside those 
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which were bruised, cracked, or decayed; and that he sub- 
stituted good melons for those set aside. 


Respondent has failed to prove the existence of any express 
warranties and did not allege or prove the existence of any 
implied warranties. Since the sale appears to have been on a 
delivered basis, the only warranty that could be implied was 
that the watermelons were of merchantable quality at the time 
of delivery. The fact that respondent was given the opportunity 
to select only those watermelons which met his approval is 
convincing evidence that the watermelons accepted were of 
merchantable quality. Complainant’s manager testified that 
the melons accepted by respondent were good saleable melons. 

Respondent referred in his answer to a Federal inspection 
made of the watermelons on July 12, 1956. Although the cer- 
tificate of this inspection was not offered in evidence, official 
notice thereof has been taken. The certificate states that ac- 
cording to the applicant the lot inspected consisted of 800 melons 
and that there was an average of 2% damage by bruising and 
50% Stem End Rot. Complainant contends in his brief, in 
effect, that no weight should be given to this certificate be- 
cause the inspection was not made until 8 days after delivery, 
during which period the melons were stacked outside respond- 
ent’s store exposed to the weather. Under the circumstances 
pointed out by complainant, we are unable to conclude that 
the condition of the melons on July 12, 1956, establishes that 
the melons were not of merchantable quality on July 4, 1956. 

The failure of respondent to pay to complainant the balance 
of the purchase price is a violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount 
of $649, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $649, with 
interest thereon at the rate of 5 percent per annum from August 


1, 1956. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 5233) 


KIRBY AND LITTLE PACKING COMPANY v. UNITED FRUIT & 
PRODUCE COMPANY. PACA Docket No. 6504. Decided Octo- 
ber 22, 1957. 


Sale by Description—Suitable Shipping Condition— 
Breach of Warranty—Damages 


In a sale by description on an f.o.b. basis, there is an implied warranty of 
suitable shipping condition. Respondent is ordered to pay to complainant 
the balance of the purchase price after deducting the amount of damages 
sustained as a result of complainant’s breach of the suitable shipping 
condition warranty. 


Noland, Hamerly & Etienne, of Salinas, California, for complainant. Mr. 
Alexander Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a complaint filed on April 19, 1955, it is alleged that 
respondent purchased a carload of lettuce from complainant 
on October 8, 1954; that the purchase was negotiated by a 
broker, Phil Yanes, of Salinas, California, acting as purchasing 
agent for respondent; that the lettuce was shipped to respond- 
ent at St. Louis, Missouri, on October 8, 1954; that respondent 
diverted the lettuce to Chicago, Illinois, and subsequently redi- 
verted it to Cincinnati, Ohio; but that respondent has paid 
only $1,105.41 for the lettuce, leaving a balance of $1,070.59 
due and owing on the contract. 


A copy of complaint and a copy of the report of investigation 
prepared by the Department were served upon respondent on 
April 28, 1955. A copy of the report of investigation was 
served upon complainant on May 2, 1955. 


Respondent filed an answer, including a counterclaim, on 
May 18, 1955, admitting the purchase of the lettuce, and its 
shipment in car PFE 3124 to respondent at St. Louis, on Octo- 
ber 8, 1954. The remainder of the allegations contained in the 
complaint were denied, with respondent asserting that the 
lettuce arrived at Chicago, Illinois, in an abnormally deteriorated 
condition and was not, therefore, in suitable shipping condition 
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when shipped. As to its counterclaim, respondent alleges that 
complainant’s failure to ship the lettuce in suitable shipping 
condition caused respondent a loss of $1,040, for which amount 
respondent makes claim. Complainant filed a reply to the coun- 
terclaim on June 9, 1955, denying all the allegations of the 
counterclaim. 


An oral hearing was held on May 1, 1956, at St. Louis, 
Missouri. Respondent was represented by counsel at the hear- 
ing. The deposition of L. T. Kirby was received in evidence 
for complainant. The depositions of Phil Yanes and Sam 
Catanzaro, and the oral testimony of Louis Lerner, were re- 
ceived for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of L. T. Kirby, 
A. F. Little, Frank S. Briggs, Alvin M. Haynes, and Benony F. 
Chapman, doing business as Kirby and Little Packing Com- 
pany, whose post office address is Box 1087, Salinas, California. 
At the time of the transaction involved herein, complainant 
was licensed under the act. 


2. Respondent is a partnership composed of Louis Lerner, 
Rose Lerner, Donald Lerner, Carol Susan Lerner, Robert Ler- 
ner, Abe Fine, and Harry Fine, doing business as United Fruit 
& Produce Company, whose address is 55 Produce Row, St. 
Louis, Missouri. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 


8. On or about October 8, 1954, in the course of interstate 
commerce, complainant sold to respondent, f.o.b. shipping point, 
Salinas, California, one carload of Bell Ringer brand Iceberg 
lettuce, consisting of 640 2-dozen size dry-pack cartons, at $3.25 
per carton, plus 15 cents per carton for vacuum cooling, or a 
total price of $2,176.00. 


4. On or about October 8, 1954, 640 cartons of Bell Ringer 
brand Iceberg lettuce were loaded into car PFE 3124 at Salinas, 
California, and shipped to respondent at St. Louis, Missouri. 
While the shipment was en route, respondent diverted it to 
Chicago, Illinois, where it arrived on October 14, 1954, after 
having moved under normal transportation and shipping con- 
ditions. 


5. The lettuce was examined by a Federal inspector at 
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Chicago, Illinois, on October 14, 1954, and was found to con- 
tain 12 percent damage by Tipburn and 9 percent decay, Bac- 
terial Soft Rot, mostly in advanced, some in early stages, af- 
fecting compact portions of the head. On the same date, 
respondent complained to complainant regarding the unsatis- 
factory condition of the lettuce. 


6. Respondent diverted the shipment to Cincinnati, Ohio, 
for sale on consignment. The net proceeds of the resale, amount- 
ing to $1,105.41, were remitted to complainant as the undis- 
puted amount due on the shipment, without prejudice to com- 
plainant’s right to seek further recovery. 


7. Although demand was made, respondent has made no 
further payment on the account. 


8. The complaint was filed on April 19, 1955, which was 
within 9 months after the alleged cause of action accrued. 
The counterclaim was filed on May 18, 1955, which was also 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no question of respondent’s having accepted this 
shipment, for its action in diverting the car from St. Louis 
to Chicago establishes this point. A. A. Corte & Sons v. J. Ler- 
mer & Son, 14 A.D. 320. The first question to be considered, 
therefore, is whether the transaction herein involved a purchase 
after inspection or a sale by description. Complainant contends 
that respondent’s agent, Phil Yanes, purchased the lettuce con- 
tained in car PFE 3124 on the basis of his own inspection, 
with no attendant warranties attached to the sale, and respond- 
ent is, therefore, liable for the remainder of the purchase price. 
To establish the fact that a transaction is a purchase after 
inspection, it must appear that the goods purchased were the 
same goods which the buyer, or his agent, inspected, or had had 
an opportunity to inspect. Grass v. Steinberg, 73 N.E. (2d), 
1947; Zimmerman Brothers v. Marmaras & Kousouris Whole- 
sale Produce, 138 A.D. 548. The evidence shows that Yanes, 
respondent’s buyer, looked at four or five cartons of Bell Ringer 
brand lettuce in the cooler of the Vacuum Cooling Company 
at Salinas on October 8, and subsequently ordered a carload 
of the same brand by telephone. It appears that the inspection 
covered no particular lot of lettuce, and no specific lettuce 
appears to have been designated by Yanes in his subsequent 
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order by telephone for a carload of Bell Ringer brand. On the 
whole, it appears that Yanes’ inspection of the four or five 
crates of lettuce was for the purpose of checking the quality 
and condition of the general run of Bell Ringer brand lettuce, 
and was not an inspection for quality and condition of a spe- 
cific quantity. Yanes apparently relied on the shipper to give 
him a carload of lettuce similar to that which he had seen in 
the cooler, for he stated in his deposition of December 19, 
1955: “The samples were supposed to be representative of the 
lettuce to be loaded into car PFE 3124.” He further stated 
that he did not see the carload of lettuce after it was loaded or 
while it was being loaded. Since complainant is the party 
alleging purchase after inspection, the burden is upon it to 
prove that respondent, through its agent, made such inspec- 
tion. This burden has not been sustained, and it is concluded 
that this is a sale by description. 

The lettuce in this proceeding was designated by brand name 
and did not expressly provide for any particular grade, quality 
or condition. In a sale by description on an f.o.b. basis, how- 
ever, there is an implied warranty that the lettuce will be of 
merchantable quality and condition at the time of shipment, as 
well as a warranty of suitable shipping condition. Vessey and 
Company, Inc. v. Becker Fruit and Produce Company, 16 A.D. 
216. Since there is no allegation or proof that the lettuce was 
unmerchantable at the time of shipping, the discussion will be 
limited to the warranty of suitable shipping condition. See 
Fred G. Hilvert Company v. Central Wholesale Company, Inc., 
14 A.D. 723, at 727. 


As stated earlier, the contract destination of the shipment 
was St. Louis, with respondent diverting en route to Chicago. 
While the warranty of suitable shipping condition does not 
apply where a shipment is to go beyond the contract destina- 
tion, A. A. Corte & Sons v. J. Lerner & Son, 14 A.D. 320, it 
was established at the oral hearing that the shipping time from 
Salinas to Chicago was the same as that from Salinas to St. 
Louis, Accordingly, the implied warranty of suitable shipping 
condition still applies. 

Section 46.24(j) of the regulations defines the term “suitable 
shipping condition” to mean that the commodity at time of 
billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination spe- 
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cified in the contract of sale. The lettuce in car PFE 3124 was 
packed and shipped from Salinas, California, on October 8, 
1954. It arrived in Chicago, Illinois, on October 14, where a 
Federal inspection revealed tipburn averaging 12 percent and 
bacterial soft rot averaging 9 percent. Respondent contends 
that such deterioration is excessive and indicates that the lettuce 
was not in suitable shipping condition at time of billing, in 
breach of the implied warranty. 

The question of deterioration was discussed in Cleveland 
Celery Market Co. v. Lewis D. Goldstein Fruit & Produce Corp., 
13 A.D. 119. This case involved a carload of lettuce sold with- 
out any express warranty as to grade, quality or condition, 
which was shipped from Salinas, California, on July 17, 1952, 
arriving in Philadelphia on July 26, and was officially inspected 
on July 29, 1952. It was held that 11 percent bacterial soft 
rot disclosed by this inspection was evidence of abnormal de- 
terioration and, therefore, the lettuce was not in suitable ship- 
ping condition at the time of billing. 

Likewise, in C. Basil Company v. Samuel P. Mandell Com- 
pany, 12 A.D. 1198, the transaction involved sale of lettuce with 
no warranty as to grade or quality. Here the lettuce was 
shipped from Phoenix, Arizona, on April 19, 1951, and arrived 
in Chicago on April 24. An inspection, obtained the following 
day, revealed 10 percent bacterial soft rot. It was held that 
such a high percentage of decay indicated abnormal deteriora- 
tion in transit. 

In the instant case there was a spread of 6 days from the 
date of billing to the date of the Federal inspection. The in- 
spection revealed an average of 9 percent bacterial soft rot. 
From the evidence presented, as well as the cases cited, it is 
concluded that such degree of deterioration is abnormal and 
that the lettuce was not in suitable shipping condition, in 
breach of the implied warranty. 

The general measure of damages for breach of warranty 
of quality in a contract of sale is the difference between the 
value of the goods actually delivered at the time and place 
of delivery to the buyer and the value the goods would have 
had at that time if they had met the specifications and war- 
ranties of the contract. 

The destination specified in the contract for car PFE 3124 
was St. Louis, Missouri. The Federal Market News Service 
Report for St. Louis for October 14, 1954, quotes California 





KIRBY & LITTLE PACKING CO. v. UNITED FRUIT & PROD. 1071 
Cite as 16 A.D. 1066 


Iceberg lettuce, of good merchantable quality and condition, 2- 
dozen size, dry pack, at $3.00-$3.75 per carton, mostly $3.25 
to $3.50, and ordinary quality and condition $1.75 to $2.50. 
Since these quotations are based on sales in less than carload 
quantities, we take the lower figure of $3.00 per carton, or a 
total of $1,920.00, as being representative of the value of lettuce 
meeting the specifications of the contract between the parties. 
In using this figure, rather than a lower quotation, we have 
taken into consideration the fact that, while the lettuce was 
sold to respondent on the basis of brand alone, the agreed price 
was only 25 cents under the “best mostly” price at shipping 
point on the date of sale, according to the testimony of Philip 
Yanes, respondent’s buying broker. 


The market value of goods delivered may be evidenced by 
the resale price when such goods are resold by the buyer in a 
prompt and reasonable manner. In this proceeding the lettuce 
was diverted by respondent from Chicago to M. Degaro Com- 
pany in Cincinnati, for resale. It was received there for resale 
2 days after its diversion from Chicago and was resold in 
jobbing quanties on October 18, 19 and 20 for $2.50 to $3.75 
per carton, and for gross proceeds of $2,020.10. The prices 
quoted in the Federal Market News Service Report for Cin- 
cinnati for October 18, 1954, are substantially the same as 
those at St. Louis on October 14, 1954. The charges of M. 
Degaro Company in reselling were $44.80 for cartage and a 
commission of $202.01. Deducting these charges from the gross 
proceeds leaves $1,773.29, or an average of $2.77 per carton. 
The latter figure reflects the carlot market value of the lettuce. 
The market report at St. Louis on October 14, 1954, indicates 
that California Iceberg lettuce, 2-dozen size, of fair quality and 
condition, would have sold there for approximately $2.75 per 
carton. In our opinion the lettuce received was of fair quality 
and condition. On the basis of the foregoing evidence it is 
concluded that the lettuce actually delivered to respondent would 
have had a carlot market value at St. Louis on October 14, 
1954, of $1,773.29. 


The difference between the carlot market values at St. Louis 
on October 14 of lettuce answering the contract specifications, 
$1,920, and of the lettuce delivered, $1.773.29, is $146.71. This 
sum represents the damage sustained by respondent as a result 
of complainant’s breach. Deducting this amount from $1,070.59, 
the balance of the purchase price due complainant, leaves the 
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sum of $923.88. The failure of the respondent to pay this 
amount to complainant is a violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of 
$923.88, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $923.88, with 
interest at the rate of 5 percent per annum from November 
1, 1954, until paid. 

The facts and circumstances herein contained shall be 
published. 


(No. 5234) 


HAROLD RABIN Co., INC. v. BECKER FRUIT & PRODUCE CoO. 
PACA Docket No. 6903. Decided October 23, 1957. 


Terms of Payment—Failure to 
Deliver—Dismissal 


While no documentary proof is in the record to support respondent’s alle- 
gation, complainant does not deny that the shipment was to be made 
on open billing. Complainant’s action in shipping the produce under 
advise bill of lading and thereafter diverting the shipment from respond- 
ent constituted a failure to deliver in accordance with the terms of the 
contract. The complaint and counterclaim are dismissed. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 9, 1956. 
The formal complaint was filed on September 28, 1956, wherein 
complainant alleges that it sold and shipped a carload of mixed 
vegetables from Florida to respondent in Boston; that respond- 
ent rejected the shipment without reasonable cause on its 
arrival at destination; and that by virtue of such rejection 
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complainant sustained damages in the amount of $264.39. Com- 






































this 
act. plainant requests an award of reparation in that amount. 
it of A copy of the report of investigation made by the Regulatory 
Branch, Fruit and Vegetable Division, was served upon com- 
plainant on October 19, 1956. A copy of the formal complaint 
and a copy of the report of investigation were served upon 
shall respondent by registered mail, with return receipt requested. 
with The receipt was returned to the Department, signed by re- 
aber spondent, but no date of delivery or postmark appears on the 
receipt to show the exact date of service. 
be On October 26, 1956, respondent filed his answer, alleging 
that the sale between the parties was an open account and not 
advise bill of lading; that respondent, due to freezing weather, 
could not inspect the carload of mixed vegetables upon arrival; 
and that the diversion of the car on December 21, by com- 
plainant, was wrongful and in violation of respondent’s rights. 
A counterclaim was filed by respondent on November 6, 1956, 
alleging damages of $235.24 sustained as a result of complain- 
Co. ant’s wrongful diversion. This sum allegedly represents re- 
spondent’s loss of profits on the carload of produce, being the 
difference between the contract purchase price and the pro- 
ceeds the carload would have realized by sale on the market 
at destination. Complainant’s reply to the counterclaim, filed 
alle- on November 16, 1956, contained a general denial of liability. 
- Since the amount in dispute does not exceed $500, the issues 
ond- are determined under the shortened method of procedure pro- 
the vided for in section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement, respondent 
ling filed an answering statement, and complainant filed a statement 
in reply. 
FINDINGS OF FACT 
1. Complainant is a corporation, Harold Rabin Co., Inc., 
sin whose address is Post Office Box 7, Belle Glade, Florida. At 
9a the time of the transaction involved herein, complainant was 
56. licensed under the act. 
ein 2. Respondent is an individual, Sidney Becker, doing busi- 
ced ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
id- ton Market Terminal, Boston, Massachusetts. Respondent, at 
its the time of the transaction involved herein, was licensed under 





the act. 
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8. On or about December 15, 1955, in the course of inter- 
state commerce, complainant agreed to sell, and respondent 
agreed to buy, mixed vegetables in the quantities and at the 
prices quoted as follows, f.o.b. shipping point, Belle Glade, 
Florida: 

100 crates green chicory at $1.50 $150.00 
100 crates escarole at $1.25 125.00 
175 crates green cabbage at $1.75 806.25 
150 crates fancy corn at $2.50 875.00 


50 baskets cello radishes (30 8 oz. 
bags per basket at $1.75 87.50 


Total $1,043.75 


4. Pursuant to the foregoing contract, complainant, on or 
about December 15, 1955, shipped from loading point, Belle 
Glade, Florida, to respondent at Boston, Massachusetts, in car 
WFEX 67529, the kind, quality and grade of mixed vegetables 
specified in the contract of sale, under advise bill of lading. 
On the same date, by night letter addressed to respondent, 
complainant verified the date of shipment, the contents of the 
shipment and the number of the car. No mention was made 
of terms of payment in this wire. On the following day, De- 
cember 16, 1955, complainant sent the following wire to 
respondent: 


“WFEX 67529 Out 15th billed Harold Rabin Co. Ince. 
advise Becker Fruit and Produce Co. Boston, Mass.” 
{[signed: Harold Rabin Co. Inc.] 


5. Car WFEX 67529 arrived in Boston on Monday, De- 
cember 19, 1955. On Wednesday, December 21, 1955, com- 
plainant was informed that its draft on respondent was being 
returned to it unpaid. 

6. On December 21, after receiving notice of nonpayment 
of the draft, complainant diverted the shipment to Y-E of 
Boston, Inc., receivers and distributors of produce, for resale. 
An accounting rendered by Y-E of Boston, Inc., reveals that 
the contents of WFEX 67529 resold for net proceeds of $779.36, 
which sum has been paid to complainant by Y-E of Boston, 
Inc. 


7. No payment has been made to complainant by respond- 
ent on account of this transaction. 
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8. An informal complaint was filed on August 9, 1956, 
which was within 9 months after the cause of action accrued. 







CONCLUSIONS 


The existence of a contract between the parties is not in 
dispute, but a question is presented regarding terms of pay- 
ment, i.e.: whether complainant agreed to ship the mixed 
vegetables in car WFEX 67529 to respondent on open account, 
or under advise bill of lading. 


Where the parties to a contract of sale do not have an 
express agreement regarding the terms of payment, it has been 
held that the seller may ship either an open account or under 
advise bill of lading, at his option. Such freedom of choice 
may, however, be limited by agreement between the parties. 
W. E. Roche Fruit Company V. James J. Angello, 6 A.D. 54. 
In the instant proceeding complainant shipped under advise 
bill of lading, but in so doing it does not present any evidence 
to show whether such action was pursuant to an express agree- 
ment between the parties or was a choice made possible by 
no agreement at all. 


Respondent, on the other hand, contends that the oral con- 
tract between the parties expressly provided for the shipment 
to be billed on open account. While no documentary proof 
appears in the record in support of respondent’s allegation, 
complainant does not deny that the shipment was to be made 
on open billing in accordance with respondent’s allegation, and 
it is so concluded. 


Complainant’s action in shipping the produce under advise 
bill of lading, thereafter diverting the shipment from respond- 
ent and reselling same, constituted a failure to deliver in ac- 
cordance with the terms of the contract, in breach thereof and 
in violation of section 2 of the act. Having thus breached the 
contract, complainant is entitled to no recovery and the com- 
plaint should be dismissed. 


Where the possession of the goods has not passed to the 
buyer, as here, and the seller wrongfully neglects or refuses to 
deliver the goods, the buyer may maintain an action against 
the seller for damages for non-delivery. The measure of dam- 
ages is the loss directly and naturally resulting, in the ordinary 
course of events, from the seller’s breach of contract. Where 
there is an available market for the goods in question, the 
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measure of damages, in the absence of special circumstances 
showing proximate damages of a greater amount, is the differ- 
ence between the contract price and the market price at the 
time and place of delivery specified in the contract, or if no 
time was fixed, then at the time of the failure to deliver. 
Ready White, Inc. v. Al Brevik, 16 A.D. 238. 


The f.o.b. contract price of the produce involved herein is 
$1,043.75. To this sum should be added freight and terminal 
charges of $464.76, for a total delivered cost of $1,508.51. Re 
spondent claims that the market value in Boston on December 
21, 1955, of the produce comprising this shipment was $1,743.75. 
However, Market News Report No. 246, upon which respondent 
relies, does not support his contention as to the value of the 
shipment. Using reports for December 19, 20, 21 and 22, 1955, 
it appears that the market value of the shipment would have 
been no more than $1,500, which means that respondent sus- 
tained no damages on the transaction. Accordingly, the coun- 
terclaim should be dismissed. 


ORDER 


The complaint and counterclaim are dismissed. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5235) 


SAMUEL LEWIN v. JOSEPH BoyKo. PACA Docket No. 7078. 
Decided October 28, 1957. 
Prior Order Amended 


The order of August 13, 1957, is amended to show the balance due com- 
plainant from respondent to be $150 instead of $200. 


Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.), an order was issued on August 13, 1957, awarding 
reparation to complainant in the amount of $200, with interest. 


tances 
differ. 







it the Subsequent to the issuance of this order, it was brought to our 
if no attention that other files in the Department indicated that the 
sliver, amount due and owing complainant from respondent is actually 





$150. In order to develop information as to this question, an 
order was issued on September 12, 1957, staying the order of 






in is 

minal August 13, 1957, pending the issuance of another order. 

Re By letter dated September 25, 1957, complainant submitted 
mber an affidavit certifying that a review of his records revealed 





that the balance due from respondent for the watermelons 





13.75. 
ndent involved in the transaction herein was actually $150. Accord- 
f the ingly, the aforesaid order of August 13, 1957, is hereby 






1955, amended as follows: 
have Strike out Finding of Fact No. 5 and insert in lieu thereof 
sus- the following: 






/oun- “5. The total purchase price of the 1600 watermelons is 
$400, of which amount only $250 has been paid, leaving a bal- 
ance of $150 due and owing complainant from respondent.” 

Strike out “$200” wherever it appears in the Conclusions and 
Order and insert in lieu thereof “$150”. 

The order of August 13, 1957, is hereby further amended 
to provide that payment of reparation shall be made within 
30 days from the date of this order. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 








pub- 










078. (No. 5236) 


ROSEMARY PACKING COMPANY v. FORSCHMIDT CELERY COMPANY 
AND CONNER BROKERAGE COMPANY. PACA Docket No. 6870. 


Decided October 28, 1957. 







-Om- 






F.o.b. Transaction—Delay—Rejection 
Without Reasonable Cause—Damages 





In an f.o.b. transaction, the buyer assumes all risk of damage and delay 
not caused by the shipper. Since the produce met contract specifications 
at the time it should have been shipped and since complainant cannot 
be charged with the two-day delay in transit, respondent Forschmidt 

Celery Company rejected the shipment without reasonable cause and 

is liable to complainant for the total purchase price. 
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Mr. J. W. Mullen, of Los Angeles, California, for complainant. Respondents 
pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 11, 1956. 
Complainant seeks an award of reparation in the amount of 
$936.50, which is alleged to be the unpaid purchase price of a 
truckload of celery sold to respondent Forschmidt Celery Com- 
pany on December 14, 1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
both respondents on August 10, 1956. A copy of the report 
of investigation was served upon complainant on August 13, 
1956. 


Neither respondent filed an answer within the time allowed 
and they were considered in default as provided in section 
47.8(c) the rules of practice. However, on September 19, 1956, 
respondent Conner Brokerage Company, and on September 20, 
1956, respondent Forschmidt Celery Company filed with the 
Department letters which were considered as Motions to Re- 
open after default as provided in section 47.25(e) of said 
rules. The Motions to Reopen were granted. The aforemen- 
tioned letters from respondents were also considered as answers 
to the formal complaint. Each respondent made a general 
denial of the allegations contained in the complaint. 


Inasmuch as none of the parties to the proceeding requested 
an oral hearing, the issues are being determined under the 
shortened method of procedure provided for in section 47.20 
of the rules of practice. Pursuant thereto, complainant filed 
an opening statement. Both respondents requested that their 
respective answers and exhibits attached thereto be considered 
as their answering statements. Complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant, Rosemary Packing Company, is a corpora- 
tion whose address is Santa Maria, California. 
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2. Respondent, Henry Forschmidt, is an individual doing 
business as Forschmidt Celery Company, whose address is 2115 
Taylor Street, Dallas, Texas. Respondent, Sam Walter Conner, 
is an individual doing business as Conner Brokerage Company, 
whose address is 910 South Pearl Expressway, Dallas, Texas. 
At the time of the transaction involved herein, both respond- 
ents were licensed under the Act. 


8. On or about December 14, 1955, in the course of inter- 
state commerce, complainant sold to respondent Forschmidt 
Celery Company a truckload of U.S. No. 1, Pascal celery, con- 
sisting of 100 crates of 214 doz. size at $2.10 per crate, or 
$210.00, and 445 crates of 3 doz. size at $1.60 per crate, or 
$712.00, plus topice in amount of $14.50, making a total invoice 
price of $936.50, f.o.b. Santa Maria, California. The above 
transaction was negotiated by a broker, respondent Conner 
Brokerage Company. 


4. It was agreed by the parties to the transaction that 
transportation of the celery was to be arranged by the broker. 
The broker advised complainant that a truck would arrive for 
loading on December 16, 1955. The truck did not, in fact, 
arrive until December 18, 1955, when it was loaded and started 
on its way. 


5. While enroute to destination, the truck carrying the 
celery had mechanical trouble which caused a two-day delay 
in transit. It finally arrived at Forschmidt Celery Company’s 
place of business in Dallas, Texas, on December 22, 1955. 


6. Upon arrival of the celery at Dallas, Texas, respondent 
Forschmidt Celery Company ordered a Federal inspection 
thereof which showed an approximate average decay of 15 
percent. Subsequent thereto, respondent rejected the shipment. 
The celery was sold or otherwise disposed of by the carrier. 


7. The total purchase price of the celery, including topice, 
was $936.50, no part of which has been paid to complainant. 


8. The formal complaint was filed on July 11, 1956, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


In the contract involved herein, complainant agreed to sell 
to Forschmidt Celery Company, hereinafter referred to as 
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the buyer, a truckload of U.S. No. 1, Pascal celery, consisting 
of 100 crates of 214 doz. size at $2.10 each and 445 crates of 
8 doz. size at $1.60 each, plus topice, f.o.b. Santa Maria, Cali- 
fornia. It was agreed that shipment was to be made on De- 
cember 16, 1955. 

Complainant alleges that the celery met contract specifica- 
tions as of the date set for shipment. This is denied by the 
respondents, 

This transaction was negotiated by Conner Brokerage Com- 
pany, hereinafter referred to as the broker. The broker is a 
party respondent in this proceeding. It is agreed by all parties 
concerned that the transportation for the celery was to be 
arranged by the broker. Said broker advised complainant that 
a truck would arrive to load the celery on December 16, 1955; 
however, no truck arrived on that date. On the next day, 
December 17, 1955, complainant telephoned the broker and 
asked when the celery would be picked up. The broker assured 
complainant that the truck would be there on that day, Decem- 
ber 17, 1955. However, the truck finally arrived at complain- 
ant’s loading platform the morning of December 18, 1955, and 
was then loaded and started on its way. 

While enroute to destination the truck had mechanical trouble 
and finally reached destination, Dallas, Texas, on December 
22. 1955, two days late. Immediately upon its arrival, the buyer 
ordered a Federal inspection of the celery which showed an av- 
erage of approximately 15 percent decay. The buyer there- 
upon rejected the shipment. 

The buyer attempts to justify rejection of the shipment be- 
cause of decay in the produce. He also contends that there 
was a lack of refrigeration of the celery prior to loading, a 
delay in time of loading, and delay in transit. 

Complainant contends that the celery met contract specifica- 
tions as to grade, amount, and size, and in support thereof 
has submitted in evidence a Federal shipping point inspection 
made on December 14 and 15, 1955. This inspection was a lot 
inspection of the celery in complainant’s packing shed and 
complainant states that the celery involved herein was a part 
of that lot. This inspection reveals that the celery in the lot 
met the requirements of U.S. No. 1 grade. This would tend 
to indicate that the celery involved herein, which was part of 
that lot, was also U.S. No. 1 grade. In view of the delay in 
shipping and the delay in transit, we think that the lot inspec- 
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tion at shipping point is entitled to more weight than the des- 
tination inspection as to the condition and grade of the celery 
at shipping point. There being no other credible evidence as 
to the condition and grade of the celery at shipping point, it is 
our conclusion that the celery involved herein met contract 
specifications at the time it should have been shipped. 


Nothing in the contract required complainant to place the 
celery under refrigeration prior to loading and, in fact, such 
refrigeration would appear to be unnecessary since the celery 
was to be loaded on the truck on December 16. As to the delay 
in loading at shipping point, complainant is in no way charge- 
able. The buyer, acting through his agent, the broker, was 
responsible for furnishing the transportation but failed to 
have the truck there at the designated time. The evidence of 
record indicates that under the existing circumstances, com- 
plainant exercised reasonable and prudent precautions in stor- 
ing the celery while awaiting the truck. The late appearance 
of the truck at shipping point is a matter between respondents 
and the trucker and does not concern complainant. 


This was an f.o.b. transcation and under the regulations 
relating to this type of transaction (7 CFR 46.24(i)), the 
buyer assumes all risk of damage and delay not caused by the 
shipper. Accordingly, the two-day delay in transit cannot be 
charged to complainant. Also because of this delay, the suit- 
able shipping condition rules does not apply and cannot be 
relied on by the buyer to support his rejection. In view of the 
above considerations, we must conclude that the buyer’s rejec- 
tion of the celery was without reasonable cause. 

There is no evidence of record as to the actual disposition 
of the celery. It appears that after the buyer’s rejection of 
the celery, the carrier retained possession thereof and sold or 
otherwise disposed of it. In any event, neither the contract 
price nor any part of it has been paid to complainant. 


ORDER 


Within 30 days from the date of this order, respondent For- 
schmidt Celery Company shall pay to complainant, as repara- 
tion, $936.50, with interest thereon at the rate of 5 percent per 
annum from January 1, 1956, until paid. 

The complaint against respondent Conner Brokerage Com- 
pany is hereby dismissed. 





1082 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1082 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5237) 


ROBERT JOHNSON v. CARL FRITCHEY AND LOU LODEN. PACAF 
Docket No. 6994. Decided October 29, 1957. 


Contract of Sale—Acceptance—Liability 


The evidence clearly shows that the transactions involved were sales and 
not consignments. Respondent Fritchey is liable for the total purchas 
price since he accepted the shipments and failed to prove any breach 
of contract on the part of complainant. 


. Sheldon C. Meister, of Delta, Ohio, for complainant. Mr. Rollo E. Kar. 
keet, of Miami, Florida, for respondent Carl Fritchey. Mr. Frederick f 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed January 17, 1957. 
Complainant seeks an award of reparation in the amount of 
$2,843.85, which is alleged to be the unpaid purchase price of 
tomatoes sold by complainant to respondent Carl Fritchey in 
August 1956. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent Carl Fritchey February 21, 1957, and upon respond- 
ent Lou Loden March 5, 1957. A copy of the report of inves- 
tigation was served upon complainant’s attorney February 21, 
1957. 


In his answer respondent Car] Fritchey denied that he was 
indebted to complainant in any amount. He alleged that he 
received the tomatoes in question on consignment from respond- 
ent Lou Loden; and that he had paid complainant and re- 
spondent Lou Loden a total of $1,826.48 for said tomatoes. 
Respondent Lou Loden failed to file an answer. 


Although the amount involved herein is more than $500, 
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none of the parties requested an oral hearing. Therefore, evi- 
| dence was submitted in accordance with the shortened method 
of procedure set forth in Section 47.20 of the Rules of Practice. 
Complainant requested that his verified complaint and attached 
exhibits be considered as his opening statement. Respondent 
Carl Fritchey requested that his answer be considered as his 
answering statement. No statement in reply was filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Johnson, whose ad- 
dress is R.F.D. +3, Delta, Ohio. 


2. Respondent Carl Fritchey is an individual whose address 
is 4000 18th Avenue N.W., Miami, Florida. At the time of 
the transactions involved herein, this respondent was not 
licensed under the act but was subject to license. 


8. Respondent Lou Loden is an individual whose address 
is 6851 S. W. 48th Terrace, Miami, Florida. At the time of 
the transactions involved herein, this respondent was not 
licensed under the act but was subject to license. 


4, During the month of August 1956, in the course of inter- 
state commerce, complainant sold to respondent Carl Fritchey 
five lots of tomatoes for a total price of $4,343.85 f.o.b. Delta, 
Ohio, as follows: 


August 11, 1956 
278 Crates 6x6 and larger at $3.50 973.00 
25 Crates 6x7 7 R56 62.50 
104 Crates No. 2 “ ie 104.00 
407 Wirebound Crates ” 25 101.75 


1241.25 


August 18, 1956 
Crates No. 2 at .90 153.90 
Crates No. 1 =; oe 38.25 
Wirebound Crates ” .25 47.00 


239.15 
August 21, 1956 


Crates No. 2 at .90 43.20 
Crates No. 1 ™ 235 598.50 


Wirebound Crates S .25 78.50 
720.20 





1084 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1082 


August 24, 1956 
301 Crates No. 2 at 1.00 801.00 
274 Crates No. 1 ” 2.50 685.00 
575 Wirebound Crates ” 25 143.75 


1129.75 


August 27, 1956 
218 Crates No. 2 at 1.00 218.00 
285 Crates Combined Grade ”» 2.35 669.75 
503 Wirebound Crates ? 25 125.75 


1013.50 


5. Tomatoes meeting the specifications of the contracts were 
shipped from Delta, Ohio, to respondent Fritchey in Miami, 
Florida, by truck. Upon arrival of the tomatoes at Miami, 
they were accepted by this respondent. 


6. The total purchase price of the tomatoes is $4,343.85, 
of which amount respondent Fritchey has paid $1,500, leaving 
a balance due and owing complainant in the amount of 
$2,843.85. 


7. The formal complaint was filed January 17, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged that the shipments to respondent 
Fritchey were made pursuant to an oral contract entered into 
between complainant and Fritchey’s agent, respondent Lou 
Loden. No issue arises with respect to the fact of the ship- 
ments or their acceptance by Fritchey. Nor does it appear 
that complainant has stated a cause of action as to Loden, 
although the latter is joined as a party respondent. Complain- 
ant merely alleged in the formal complaint that respondent 
Loden purchased the tomatoes as agent for respondent Fritchey. 

In his answer Fritchey denies that Loden was his agent. He 
claims the transaction with complainant was one of consign- 
ment rather than sale, that Loden was a partner of complain- 
ant and that he dealt with him in that capacity. 

The evidence does not support Fritchey’s contention. There 
is no evidence in support of the proposition that Loden was a 
partner of complainant or held himself out as such. The agency 
relationship of Loden is clearly shown by Fritchey’s own state- 
ment. In a letter to the Department dated November 6, 1956 
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(Report of Investigation, Exhibit 3), Fritchey admitted enter- 
ing an agreement with Loden in Miami whereby he undertook 
to receive Ohio tomatoes billed at cost with the understanding 
that he and Loden would spit any profit therefrom. This letter 
reads in part as follows: 


“,. this is to advise that one Lou Loden contacted me 
and stated that he was going to Ohio to get some tomatoes 
for sale on consignment and planned to buy some for 
resale and asked me if I would buy tomatoes from him 
or if I would receive them billed at cost and whatever 
profit might be made would be split between us. I agreed 
to the last and Lou Loden went to Ohio.” 


loden proceeded to order the tomatoes from complainant on 
Fritchey’s behalf. In the same letter, Fritchey admitted accept- 
ing the tomatoes and paying the freight therefor. The toma- 
toes were billed to Fritchey by complainant. There is no show- 
ing that Fritchey ever denied Loden’s agency. Complainant 
dealt with Loden as Fritchey’s agent. Fritchey, of course, is 
bund by the acts of Loden acting within the scope of his 
authority. Mark Owen & Cu. V. Rothenberg & Co. and Siegel 


Co, 3 A.D. 1100. 


The evidence also fails to show that the shipments were con- 
signments. It does not appear that Fritchey was handling the 
produce for the account of complainant. There was no reserva- 
tion of title in complainant. The invoices clearly show sales. 
No accountings were made to complainant by Fritchey. Frit- 
they assumed the responsibility of paying the purchase price 
and made payments on account. Viewing the transactions in 
their context, it is evident that they were sales and not con- 
signments and were so intended by the parties. 


By acceptance of the tomatoes Fritchey became liable to com- 
plainant for the total purchase price less any provable dam- 
ages sustained as a result of breach of contract on the part 
of complainant. Piazza Company v. J. Bere Company, et al., 13 
A.D. 400. While Fritchey alleged in his answer that the toma- 
toes arrived in poor condition, no supporting evidence was 
submitted. Furthermore, Fritchey neither alleged nor proved 
damages arising from breach of contract. Respondent Fritchey 
has failed to meet his burden of proof both as to the alleged 
breach and damages. 


Complainant alleged that Fritchey made two payments on 
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account totaling $1,500, one in the amount of $1,000 made 
August 24, 1956, and one in the amount of $500 made Sep. 
tember 17, 1956. Fritchey alleged in his answer that he paid 
$1,826.48 to complainant and Loden. His unverified statement, 
treating the transaction as a consignment, was that he owed 
$326.48 to complainant, having paid Loden $258.75, in addition 
to the payments of $1,500. Since it has been concluded that the 
transactions were sales and that Loden was respondent’s agent, 
we are not concerned with payments made to Loden which were 
not turned over to complainant. That is a matter solely between 
Fritchey and his agent Loden. 

The total purchase price of the tomatoes is $4,343.85, of 
which amount respondent Fritchey has paid $1,500.00, leaving 
a balance due and owing of $2,843.85. The failure of respond- 
ent Carl Fritchey to pay this balance to complainant is in vio- 
lation of Section 2 of the Act. Complainant should be awarded 
reparation against this respondent in the amount of $2,843.85, 
with interest. The complaint as to respondent Lou Loden 
should be dismissed since no cause of action was alleged as to 
this respondent. 


ORDER 


Within 30 days from the date of this order, respondent Carl 
Fritchey shall pay to complainant, as reparation, $2,843.85, 
with interest thereon at the rate of 5 percent per annum from 
October 1, 1956, until paid. 

The complaint as to respondent Lou Loden, is hereby dis- 
missed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5238) 


PACA Docket No. 6985. Dismissed October 22, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5239) 


PACA Docket No. 7090. Dismissed October 23, 1957, by Thomas 
J. Flavin, Judicial Officer. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
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